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CURRENT TOPICS 


‘The Price of Freedom” 


Lokp JUSTICE DENNING gave another of his great addresses 
on freedom and law when he addressed the Royal Institution 
of Chartered Surveyors on 7th May. He began with a 
reference to the motto, ‘ The price of freedom is eternal 
vigilance,’’ and said that it was a lawyer who first used those 
words. Mr. Curran, of the Middle Temple, over 150 years 
ago said: ‘‘It is ever the fate of the indolent to find their 
tights become a prey to the active. The condition upon which 
God hath given liberty to man is eternal vigilance.’’ One 
of the examples which he gave concerned contracts by 
transport companies exempting themselves and their servants 
from liability for negligence. He asked: “‘ Are not the 
companies themselves legislating ? The person who takes the 
ticket has no option whether to accept it or reject it. If he is 
to travel, he must accept the ticket. It is a case of a company 
legislating in its own behalf, not by the sanction of 
Parliament or anyone else, but really as a form of private 
legislation. I suggest that the remedy should be, if indeed 
we allow such legislation, that conditions should not be valid 
unless they are reasonable—the same as bye-laws.’’ He gave 
instances of how the courts sought to avoid any oppression, 
both in regard to forms of contract and in regard to abuses 
by trade unions of the right of freedom of association. He 
commented on the fact that the English law carried no 
remedy for abuses of the freedom of the Press by interference 
with privacy, and with regard to contempt of court he 
observed that there had been no trouble since a newspaper 
company was recently fined £10,000 and its editor gaoled for 
three months. With regard to interference with property 
rights, he observed that the authority seeking to interfere 


7 should have the burden of justifying their action. The 


Restrictive Practices Bill recognised that matters described 
by some as involving policy and economics were fit subjects 
for the courts. As regards appeals, a case stated on a point 


of law would probably meet the needs of administrative 
| tribunals. 


Legal Aid: Alimony Pendente Lite and 
Disposable Income 


Botn The Law Society and the National Assistance Board 
Were parties to an application heard by the PRESIDENT 


OF THE PROBATE, DIVORCE AND ADMIRALTY DIVISION on 


4th May (Taylor v. National Assistance Board and The Law 


21 
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Society, The Times, 15th May) in which it was held that a 
sum payable to a wife under an order for alimony pending 
suit was not to be taken into account as part of her disposable 
income for the purposes of her application for a civil aid 
certificate to enable her to defend and cross-petition in a 
suit for divorce. Her application for a certificate was made 
on 14th June, 1955. On 27th June, 1955, an order was 
made for alimony pending suit at the rate of {450 per annum 
less tax. On 18th July, 1955, she received an offer of a 
civil aid certificate on the basis that her disposable income 
had been assessed at {410 per annum. It was the duty of 
the National Assistance Board, said his lordship, to compute 
the disposable income for the relevant twelve months’ period 
of computation. It then became the duty of the local 
committee of The Law Society to fix the contribution and 
the instalments by which it was to be paid. His lordship 
referred to s. 4 (3) of the Legal Aid and Advice Act, 1949, 
and reg. 2 of the Legal Aid (Assessment of Resources) 
Regulations, 1950, which exclude the value of the subject- 
matter of the dispute from a consideration of the resources 
of an applicant for legal aid. The appropriate means of 
ensuring that an increase of resources derived from a 
determination of the dispute attracted additional contribution 
was through a charge on the property recovered. 


Binding Non-Parties 


AN application which KARMINSKI, J., labelled as having the 
merit of being novel came before him in Re Tame (1956) 
2 All E.R. 293, after the compromise of an action for the 
admission to probate of the completed draft of a lost will. 
All persons interested in the event of an intestacy had been 
either sued or cited, and all save one cited party had signed the 
terms of compromise. That one had, however, written a 
letter waiving any rights or claims he may have had to the 
estate. The application in question was made under Ord. 16, 
r. 94, for an order that the compromise arrived at should be 
binding on the cited party who had not signed it. The 
learned judge decided that he had the power so to order 
and that having particular regard to the terms of the letter 
the case before him was a proper one for its exercise. Rule 94 
is limited to proceedings concerning a deceased’s estate, trust 
property or construction, and also requires a number of 
conditions including one that there shall be some person 
affected by the compromise who is not a party to the pro- 
ceedings, and who is accordingly described in the rule as an 
“absent ’’ person. The interesting point which strikes us 
about Re Tame is that a person upon whom a citation to see 
the proceedings had been served but who had not entered 
appearance was treated for the purposes of the rule as an 
absent person. 


Segregation of Issues 


A RULE of practice which has certainly engendered more 
White Book comment than that discussed immediately above 
was invoked by the plaintiffs in Polskie Towarzystwo, etc. v. 
Electric Furnace Co., Ltd. [1956] 1 W.L.R. 562 ; ante, p. 379, 
an action for damages for breach of contract. Sitting with 
Hopson, L.J., on an interlocutory appeal from an order of the 
judge in chambers, JENKINS, L.J., considered in some detail 
the scope of Ord. 36, r. 7, and the discretionary jurisdiction 
it confers upon the court to order that different questions of 
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fact arising in a cause or matter shall be tried by different 
modes of trial or at different times. The questions which 
it was sought to separate in this way in the case before the 
court were those of liability and damages, both of which were 
in issue on the pleadings. The case differed, therefore, 
from that type of matter in which a preliminary point, for 
example, has been singled out for determination before the 
main action in the expectation that a decision on it would 
or might dispose of the whole case. 
had made an order that only questions of liability should be 
determined at the trial of the action, the amount of damages 
being left to one of the official referees. The Court of 
Appeal reversed this order. Jenkins, L.J., thought that, 
generally speaking, such an order ought not to be made 
“unless there is on the pleadings a clear line of demarcation 
between issues bearing on liability and issues bearing on 
quantum of damages.’’ In the present case his examination 
of the pleadings brought to light several allegations which 
were, he said, on debatable ground as regards distinguishing 
between liability and quantum. 


Pensions and Inflation 


WHILE self-employed professional persons await formulation 
of the proposals as to tax-free pensions, some professional 
persons who are not self-employed have been thinking again 
on what their pensions are worth. At the opening session 
on 14th May of the Annual Conference of the Institution 
of Professional Civil Servants, resolutions proposing that the 
level of pensions be related to the real value of currency at 
the time of retirement were remitted to the national executive 
committee for further consideration. It was argued that the 
main concern of the institution must be not to tie pensions 
to a cost of living index but to ensure that a reward for 
services rendered was as valuable in two or ten vears. 
Pensioners are particularly vulnerable to inflation and it is 
good to see a union espousing their cause. Although 
arrangements may be made for persons in professional employ- 
ment for correlating pensions with changes in the cost of 
living, insurance companies are unlikely to consider making 
analogous arrangements for self-employed persons. Our 
only hope seems to be that inflation has passed its peak ani 
will not recur. | 


Unsolicited Testimonial 


A younG lady singer interviewed on 19th May on the 
wireless about her experiences in the United States remarked 
on the unexpected meanings assigned by the Americans t0 
words which are familiar to us. She was puzzled by a notice 
which she often saw: ‘‘ No Solicitors Allowed.”’ ‘I thought 
it funny,’ she said, ‘‘ because where I come from solicitors 
are an honoured profession.”’ ‘‘ Solicitors’ apparently meats 
‘‘pedlars ’’ in the States. The lady’s charming brogue and 
the fact that she sang a song about a shillelagh showed 
unmistakably where solicitors are an honoured profession. It 
was obviously shocking to her to hear for the first time that 
solicitors and pedlars share the same description, albeit ™ 
different parts of the world. How much more painful is this 
knowledge to solicitors, especially when they bear in mind 
that this is one of those few cases in which the maxim “ wi 
jus ibi remedium’’ does not apply. 


Nevertheless the judge | 
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THE DUBIOUS TRAIL OF CERTAINTY 


Wuen Alice walked through the looking-glass she found that 
the objects she attempted to approach retreated from her, 
whereas, when she began to move away from them, they 
came near. Lawyers have still to learn that this is so in 
relation to certainty in the law. To aim at achieving certainty 
is to invite delayed and drastic change accompanied by new 
forms of uncertainty that may disturb the law for generations ; 
but to labour methodically at establishing justice and sound 
sense, so far as is practicable, in human relations is to build, 
almost inadvertently, a certainty that deepens as the years 
go by. 

' The lure of certainty 

The lure of certainty as a goal in itself seems to be almost 
irresistible to the legal mind. As long ago as 1454 a Chief 
Justice of England refused to tamper with the law he had 
received from the authorities on the score that it would 
discourage the young apprentices, whose confidence in the 
Year Books would be shaken if the principles established by 
them were set at naught. That is an argument calculated 
to appeal to the articled clerk and, since we all begin our 
professional careers as apprentices, it is hardly surprising that 
we set off with a bias in favour of leaving things as they are ; 
and to be able to rationalise this natural love of the status quo 
is a godsend. 

Not long ago, Singleton, L.J., was reported as saying that 
from the time of his youth he had been taught that judges 
were not entitled to alter the law. He declared that he had 
often desired to do so, and had many times delivered judgments 
he did not like ; but the rule that the law could not be altered 
must be observed (see Hurlstone v. Hurlstone [1956] 1 W.L.R. 
286; ante, p. 224). How natural those words seem to 
most lawyers, and how queerly they sound in the ears of the 
layman who innocently supposes that the task of the law is 
to work justice upon the facts of the case. The-layman’s 
bewilderment is increased when he goes on to read, in the 
same report, Hodson, L.J.’s inquiry as to whether the decree 
absolute which the court declared it could not rescind—though 
it had manifestly been procured by fraud—might not be set 
aside by Act of Parliament. This, in the circumstances, 
seemed to suggest the use of a steam-hammer to crack a 
very small nut. 

It so happens that in this particular instance the lawyer 
could easily demonstrate that the situation was entirely 
reasonable, for, to take the course that the judges would 
have liked to choose, it would have been necessary to ignore 
the plain words of a statute ; and even the most rabid advocate 
ofa freer law would not advisedly urge that the courts should 
hold themselves free to nullify the will of Parliament as 
solemnly enacted. But the matter does not end there, for 
Parliament has not deprived itself of the power to correct its 
own mistakes and has thus preserved the right—which is 
the prerogative of every reasonable man—to learn from the 
failures and errors that time and continuing experience may 
reveal. It is not so with the courts. By a doctrine of 
precedent that, in its modern form, is barely a century old, 
they have abandoned the right to profit from mistakes and 
tolearn from unfortunate experiences ; and, by adopting the 
principle that the House of Lords cannot reverse its own 
decisions, even when time has proved them to be manifestly 
wrong, the supreme tribunal has stopped up the last narrow 
channel of judicial self-criticism and reform. 

It is fortunate that the courts have managed to elude the 
grasp of this false certainty on another frontier of immense 


importance. The words of Singleton, L.J., quoted above, 
might be carelessly read as meaning that the law has become 
static, with no power of expansion other than by the external 
Act of Parliament. Such was, indeed, the prevailing doctrine 
at one time, but it has long since lost whatever power it had. 
Before the first world war, an acknowledged authority was 
able to say : ‘‘ No intelligent lawyer would in this day pretend 
that the decisions of the courts do not add to and alter the 
law,’’ and in 1928 Scrutton, L.J., remarked: ‘If there is 
no authority for this it is time that we made one.” 
Comparatively recently, in Candler v. Crane, Christmas & Co. 
[1951] 2 K.B. 164, at p. 178, Denning, L.J., whose position 
has never been in doubt, referred to the swinging tide that 
has run between legal conservatism and the acceptance of 
change. Rejecting want of authority and novelty as valid 
arguments against an extension of the principle of Donoghue 
v. Stevenson, he said: ‘‘ This argument about the novelty of 
the action does not appeal to me in the least. It has always 
been put forward in all the great cases that have been the 
milestones of progress in our law, and it has always, or nearly 
always, been rejected. If you read the great cases . . . you 
will find that in each of them the judges were divided in 
opinion. On the one side there were the timorous souls who 
were fearful of allowing a new cause of action. On the other 
side there were the bold spirits who were ready to allow it if 
justice so required.’’ To this, Asquith, L.J., rejoined: ‘‘ I am 
not concerned with defending the existing state of the law or 
contending that it is strictly logical. It clearly is not—but 
I am merely recording what I think it is. If this relegates 
me to the company of ‘timorous souls,’ I must face that 
consequence with such fortitude as I can command.” 


A false trail 

We may safely leave the Olympians to fight out the limits 
within which, and the speed at which, it is safe for the 
common law to expand under the stress of developing and 
changing social needs, for the danger of a final flight from 
reason has long since been averted on that frontier. What 
concerns us now is the loss, not of the power of expansion, 
but of the right to a change of mind when experience proves 
that a former principle was faulty and an earlier view was 
wrong. Such a startling state of affairs—for startling it will 
seem to a future age—cannot have come about without a 
reason and it is always wise to begin a critical investigation 
by finding the thread of wisdom upon which our follies are 
strung. The reverence for precedent is not an aberration of 
the legal mind: it is an authentic manifestation of human 
reason at its best. All progress is made in the last resort by 
trial and error, but man’s peculiar skill in this universal 
method has been achieved by his habit of drawing principles 
out of the welter of his experience of successes and failures 
to avoid the waste of repeating errors unnecessarily and 
throwing away the lessons that lie in what has worked well. 
It is the record of memory that makes this economy of effort 
possible, and man has extended the range of bare memory 
by the creation of a public record of experience that enables 
him to profit from the labours of his fellows and to pass on, 
from generation to generation, the deposit of wisdom that 
experience has enabled his society to gather. The public 
record upon which the legal discipline has been built consists, 
broadly speaking, of two interrelated parts. One part com- 
prises the reports that record the argument and decision by 
which past conflicts of interest have been resolved, and the 
other part consists of the statutes and the statutory rules 
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and orders that put into effect the best wisdom that, after 
adequate public debate, can be mustered to meet the broader 
conflicts of interest within society. By the use of this double- 
sided and complementary record we are able to meet the 
recurrent problems and conflicts of social life with confidence 
and reasonable certainty, and by its aid men can know where 
they stand and what their rights and duties are. Thus 
fortified, they can order their manifold interests profitably and 
without unnecessary fear of frustration. 


The abiding value of this great principle of precedent, 
whether within the legal sphere or elsewhere, rests, however, 
upon a steadily maintained willingness to use the ever- 
accumulating record to reveal and eliminate the mistakes it 
inevitably gathers in the course of its elaboration. We cannot 
know whether we are wrong, or how far we are wrong—still 
less can we find the soundest remedies—unless we methodically 
follow our own false trails to the point at which their falsity 
is clearly and helpfully manifested ; and this is the true basis 
of the doctrine of certainty. Unfortunately, the pursuit of 
precedent is liable to lead by its own impetus into a self- 
negation. At a certain stage, when the law is felt to be 
reasonably adequate and satisfying according to the needs of 
the time, the spirit of the Medes and Persians (whose laws, 
according to the Book of Daniel, changed not) makes its fatal 
appearance and a false doctrine of certainty supplants the 
true one. The old common law fell into the Medo-Persian 
ditch and, with it, justice dragged one foot in the mire. 
It needed the helping hand of Equity to bring the law back 
to the highway. When Equity itself reached the Medo- 
Persian frontier, it was the signal for the trickle of parlia- 
mentary legislation to broaden into a stream which, in our 
own day, runs in spate. The process is inevitable, for when 
the right to profit from mistakes is thrown away, the work 
of correction must be undertaken elsewhere and, at present, 
it is the Old Lady of Westminster who must take in the 
accumulation of judicial washing and mending. The resultant 
strain upon her resources has already given rise to much talk 
about the need for a ‘‘ new equity.” 


The remedy 


The lesson of this unsatisfactory situation is plain in the 
prospect of history. Certainty is not something to be grasped 
at: it is, rather, the by-product of a continuing process of 
cautious but methodical adjustment carried out under the 
tutelage of experience. When this task is fulfilled faithfully, 
and without anxious glances over our shoulders to see whether 
we are pleasing that false jade “ certainty,’’ we find that 
certainty itself steals in almost unnoticed to take up her 
abode with us, and we are wise to observe that she is in truth 
a modest wench who is unlikely to stay if our attentions are 
too ardent. 
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It must not be supposed that this approach to certainty 
would magically remove the anomalies and injustices that 
always attend the methodical pursuit of a broad and viable 
system of justice, for the great benefits of method must be 
purchased at a price. But the price is a fair one which the 
reasonable man is prepared to pay because he realises that a 
demand for perfect justice in an imperfect world is the 
delusive dream of an undisciplined idealism. The price is to 
be more willingly paid because it is no longer a sacrifice to 
the false goddess of legal certainty, but has become an invest- 
ment that we may hope will yield a fair dividend in terms 
of a more sensitive and tailor-made law for our children and 
grandchildren, who will be free to learn from our misfortunes 
and profit from our failures. 


This is no place to advocate any specific machinery for 
enabling the courts to lay their mistakes, as revealed by time, 
under tribute. It is enough to observe that some such 
machinery is urgently needed and must be devised if the law 
is to maintain the vitality it needs to face the challenge of 
fast-moving events. There is, however, one principle that needs 
to be stressed. It is no answer to say that the amendment 
of the law should now be left to Parliament, for, though there 
are many problems that are best dealt with by the compre- 
hensive methods of Westminster, there are others that yield 
only to the one-by-one methods of the court of law. What is 
needed, and must be worked out in this and the next 
generation, is a set of working principles that will ensure that 
the sources of frustration and conflict within society are 
referred to the tribunal that is best equipped to draw a lasting 
and ever-deepening justice out of the situation. As matters 
stand, Parliament is being called upon to deal with problems 
that can only be dealt with appropriately by the more intimate 
techniques of the common law. The case already quoted 
provides an interesting example of the principle. Matrimonial 
law can never be fashioned wholly by detailed legislation, for 
how can Parliament settle in advance, by section and sub- 
section, what should be done when John and Mary come to 
blows ? Even if the broad framework of matrimonial law is 
best constructed by statute—which may plausibly be doubted 
—the detailed law of divorce can only be durably built on 
the principle of a one-by-one scrutiny of the stresses and strains 
that occur in actual human situations. 


So long as we cling to an imperfect philosophy that gives 
to legal certainty the value of an end to be achieved, the true 
genius of the law will be frustrated. To give full rein to that 
genius we must learn to recognise that certainty flows from 
the pursuit of some other and higher end to which we may 


unreservedly yield our devotion. 
SETON POLLOCK. 


OBITUARY 


Mr. G. H. COCKIN 
Mr. George Harold Cockin, solicitor, of Birmingham, has died 
at the age of 61. He was admitted in 1919. 


Mr. M. H. LAXTON 


Mr. Matthew Henry Laxton, retired solicitor, of Bristol, died 
recently in Barnstaple, aged 67. He was president of the Bristol 
Incorporated Law Society in 1926 and was admitted in 1913. 
He retired in 1951. 


Mr. J. M. PYBUS 


Mr. John Milburn Pybus, solicitor, of Newcastle-upon-Tyné, 
died recently, aged 75. He was admitted in 1903. 


Mr. L. A. SMITH 


Mr. Leslie Arthur Smith, solicitor, of Birmingham, died on 
5th May, aged 77. He was a member of the Council of The Law 
Society from 1937-52 and was president of the Birmingham Law 
Society in 1933 and 1937. He was admitted in 1904. 
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HEDGE AND DITCH AS EVIDENCE OF BOUNDARY 


Wueke a boundary runs somewhere alongside a ditch which 
in turn adjoins a hedge, to whom does the ditch belong ? 
To the owner of the land on the near side of the hedge or to 
the owner of the land on the far side? To this day a number 
of lawyers are likely to answer this question by reference to 
the common-law presumption which was explained by 
Lawrence, J., in Vowles v. Miller (1810), 3 Taunt. 137, at 
p. 138, as follows: “‘ The rule about ditching is this. No 
man, making a ditch, can cut into his neighbour’s soil, but 
usually he cuts it to the very extremity of his own land ; he 
is, of course, bound to throw the soil which he digs out upon 
his own land; and often if he likes it he plants a hedge on 
the top of it ; therefore if he afterwards cuts beyond the edge 
of the ditch, which is the extremity of his land, he cuts into 
his neighbour’s land, and is a trespasser.’’ The explanation 
gave birth to the presumption that the owner of the hedge 
owned the ditch on the far side of it, and this is widely 
accepted as the starting point in any inquiry concerning the 
disputed ownership of a ditch. It has been known, and 
recently too, for counsel on behalf of a plaintiff claiming a 
ditch to open his case on the footing that the sole issue before 
the court was whether the common-law presumption prevailed, 
or whether it was rebutted by other evidence, and in that 
evidence would be included, no doubt, the plaintiff’s documents 
of title and the description of the parcels therein. Some 
thirty years ago an attempt was made to extend the applica- 
tion of this presumption into a general doctrine that the owner 
of a hedge was presumed to own the land on the far side of it 
to a distance of some four feet (Collis v. Amphlett [1918] 
1 Ch. 232, reversed [1920] A.C. 271). (For a review of the 
older cases, see the Court of Appeal report, at pp. 259-60.) 


Limits on operation of the presumption 

Yet the correct position at law was set out with clarity by 
Greene, M.R., in Fisher v. Winch {1939} 1 K.B. 666, at p. 669 : 
“ The dispute between the parties is as to the precise boundary 
between their respective properties. The learned judge 
decided this case in favour of the defendant upon one point 
alone. He proceeded upon the footing that a presumption, 
which is a well-known presumption, was to prevail—namely, 
that where there is nothing else to identify the boundary 
and there is a ditch and a bank, the presumption is that the 
person who dug the ditch dug it at the extremity of his land 
and threw the soil on his own land to make the bank. That, 
of course, is a very convenient rule of common sense which 
applies in proper cases in regard to agricultural land where 
there is no boundary otherwise ascertainable. It also assumes 
what is not necessarily the fact, that at the time when the 
ditch was dug there was no common ownership of that piece 
of land and the land on the other side of the ditch. The 
learned judge, thinking that the case was governed entirely 
by that presumption, decided in favour of the defendant, but 
the learned judge did not direct his mind to what in this case 
is the initial question—namely, what, on the true construction 
of the conveyances to the parties, is the boundary of their 
tespective land. If an examination of those conveyances 
coupled with any evidence that is admissible for the purposes 
of construing them shows what the boundary is, there is no 
toom at all for the operation of that presumption.”’ 

In short, the lawyer who has to advise on a boundary 
dispute of this kind should first ask to see his client’s 
documents of title. If the descriptive parcels in the 
conveyance are clear the client can be advised accordingly 


with confidence. It is true that where the roots of title are 
different the plaintiff's documents of title will not bind the 
defendant ; but the defendant can only succeed in defeating 
the plaintiff's claim by showing a better title to that which 
the plaintiff has established, i.e., by referring to his own root 
of title. In short, the action is basically one in which the court 
is concerned with the title to land and not with presumptions. 

If the descriptive parcels in the conveyances are ambiguous, 
then evidence designed to explain the ambiguity may be 
admissible, e.g., both in Fisher v. Winch, supra, and in Rouse 
v. Gravelworks, Lid. |1940| 1 K.B. 489, where land conveyed 
was described by reference to an Ordnance Survey plan, 
evidence was admitted to the effect that ‘‘ where there is a 
hedge or a fence running along a parcel, that is the boundary 
which is taken by the Ordnance Survey for the purpose of 
delimiting the parcels which are shown on those maps ’’ 
(Lrisher v. Winch, at p. 672), and that the Ordnance Survey 
boundary line is drawn from the middle line of the hedge. 

It is suggested in this article that such evidence is admissible 
not on the issue as to whether or not it rebuts any presumption 
of ownership, but purely for the purpose of explaining the 
ambiguity in the conveyance. Where, however, the plaintift’s 
conveyance is of no help on the issue, either because it is 
absolutely silent on the matter, or because the ambiguities 
in the descriptive parcels are past curing, so that the matter 
may be said to be entirely free irom authority, then, and then 
only, it is suggested, can recourse be had to the common-law 
presumption. The presumption arises only when the con- 
struction of the documents of title has failed to resolve the 
issue. It is suggested that the origin of the presumption, 
related as it is to inclosures and waste lands (for an example, 
see Doe d. Pring v. Pearsey (1827), 7 B. & C. 304) is itself 
authority for the view expounded in this article. 


Relying on the presumption 

In short, in a claim for a ditch the burden is on the plaintiff 
to prove his title to the land which he claims, and, if one 
may be permitted the expression, it is only when the 
conveyancer has departed that the plaintiff is able to raise 
and rely on the common-law presumption. Even then he 
must still prove that the ditch was ‘‘ man-made ’’ as opposed 
to being a ‘natural ditch’’ (Marshall. v« Taylor {1895} 
1 Ch. 641, at p. 647), and that it was made at a time when the 
plaintiff's and the defendant’s land was not in common 
ownership. It is at this stage, when (a4) the presumption is 
available and (4) the plaintiff has proved the facts necessary 
to raise it, that the burden is thrown on the defendant to 
rebut it. This he can best do by proving his own ownership 
of the land in dispute. For this purpose he will rely on his 
own conveyance, though, even if this indicated that he had a 
clear title to the land claimed, it would not necessarily bind 
the plaintiff and would only be evidence designed to rebut the 
presumption. (Where the plaintiff's and defendant’s land 
was in common ownership at a material time other 
considerations may apply.) 

The best evidence which the defendant can produce is 
evidence of acts of ownership by himself, his agents and his 
predecessors in title, over the disputed land. In practice 
such acts of ownership may also furnish evidence on which 
the defendant can found a possessory claim based on adverse 
possession under the Limitation Act, 1939, so that, the 
circumstances permitting, the defendant will plead such a 
title. What acts of ownership are sufficient to rebut the 
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presumption were considered in Henniker v. Howard (1904), 
90 L.T. 157 (and see Marshall v. Taylor, supra). It is 
sufficient to say here that the acts relied on by the defendant 
must, either singly or collectively, be of a kind that are 
unequivocally referable to the defendant’s right to ownership 
and must not be of a kind which are compatible with some 
other and lesser right in the defendant, and further they must 
have been carried out with the plaintiff’s knowledge. 


PRIVILEGE AND 


THERE have been a certain number of cases recently laying 
down, and developing, the principles governing the privilege 
which attaches to communications made by a husband or 
wife, or both of them, to a third party who is acting as a 
conciliator in an attempt to arrive at a reconciliation between 
the husband and wife. It may be helpful therefore to examine 
shortly the extent of, and the limitations upon, these 
privileges. Before doing so, however, it may be observed 
that in some cases a third party who is acting as conciliator 
may be a clergyman, and it should be borne in mind in this 
connection that the privilege which attaches to such a com- 
munication which is made to him is the privilege which 
arises by virtue of his acting as a conciliator with a view to 
reconciliation, and not a privilege which attaches to him in 
his capacity as a clergyman, since a sacerdotal privilege as 
such is not known to the common law. This is borne out 
by the observations of Denning, L.J., in McTaggart v. 
McTaggart {1949} P. 94 (which will be referred to more 
fully later), where he says: ‘‘ The probation officer has no 
privilege of his own in respect of disclosure any more than a 
priest, or a medical man, or a banker. ..”’ 


The principle 

The case in which the principle underlying such a privilege 
was laid down, and which forms the basis of the recent judg- 
ments, is that of La Roche v. Armstrong [1922] 1 K.B. 485, 
where the question for decision concerned a claim to privilege 
put forward by the defendant, who had been acting as a 
solicitor for a third party who had been threatened by the 
plaintiff with the issue of a writ for the recovery of certain 
moneys. The third party had handed a certain proportion 
of these moneys to the defendant, who was being sued by the 
plaintiff for the sum of money in question. The claim to 
privilege was made in respect of certain letters marked 
“ without prejudice ’’ written by the defendant to the plaintiff's 
solicitor with a view to the settlement of the dispute, and a 
similar claim was also made in respect of a discussion which 
took place at an interview between the plaintiff’s solicitor and 
the defendant in consequence of the above letters, at which 
terms of settlement were discussed. In ruling that both the 
letter and also the negotiations between the respective 
solicitors were inadmissible in evidence, not only as against 
the parties themselves, but also as against the solicitors, 
Lush, J., gives this as the reason for the attaching of such a 
privilege: “‘ There is no authority upon the point, but my 
reason is that to rule otherwise would in many cases make 
negotiations for the settlement of litigation almost impossible. 
Unless parties to such negotiations can feel safe in making an 
offer and stating the facts upon which it is based the door to 
negotiations may be closed. It is for the benefit of litigants 


and others that statements should be freely made in order 
to settle litigation. 


That being so, it is necessary for me to 
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Summing up, the plaintiff must prove his title to the 
disputed ditch by reference to his documents of title. If and 
when these fail him, but not before, he can prove the facts 
which will entitle him to rely on the common-law presumption ; 
the burden is then on the defendant to rebut the presumption, 
partly by reference to his own documents of title and partly 
by evidence of possessory acts sufficient to enable the court to 
infer ownership. J. H. H. 


ATTEMPTS AT RECONCILIATION 


hold that the solicitor who makes statements in the course 
of the negotiations ‘ without prejudice ’ is similarly protected, 
If the solicitor cannot place before the other side all the 
material reasons which make the offer of settlement reason- 
able, without fear of an action if the offer is refused, it would 
be difficult to negotiate at all.” 


The principle applied to reconciliation 

The principle of this case was held in McTaggart v. 
McTaggart, supra, to be the basis of the privilege attaching to 
an interview of a husband and wife with a probation officer 
with a view to reconciliation between the parties. Cohen, 
L.J., in applying the above observations of Lush, J., says: 
“In that case the correspondence concerned was that of 
solicitors and the litigation was actually pending, but it seems 
to me that the principle applies to negotiations to avoid 
threatened litigation and a fortiori to negotiations between 
parties themselves. No one will be prejudiced by such a 
tule as I have suggested, for, if reconciliation takes place, 
there is an end of the matter, and, if the attempts of recon- 
ciliation fail, the aggrieved party can always ask the alleged 
deserting party to return.’’ In agreeing Denning, L.]J., 
states that the law favours reconciliation, and the court 
will not normally take upon itself a course which would 
be so prejudicial to its success, namely that a probation 
officer should be compelled to give evidence as to what was 
said in the course of negotiations. 

In this last case (although on the facts the probation officer 
was required to give evidence) the evidence to which privilege 
was stated to attach was evidence as to what was said at an 
interview between the spouses arranged with a view to their 
reconciliation by’ a probation officer at which he himself was 
present, and it was held that the discussion at such an inter- 
view between the three of them must be considered as made 
“without prejudice,’ even though nothing was said to that 
effect. In Bostock v. Bostock {1950} P. 154, however, a 
distinction was drawn between such a meeting as took place 
in McTaggart’s case and an interview which took place 
between husband and wife and their respective solicitors in 
that case with a similar purpose of reconciliation in view. 
It was held by Ormerod, J., that such an interview was not to 
be taken to be without prejudice if it was not specifically 
stated so to be, and that evidence of what occurred at sucha 
meeting might be given notwithstanding objection by one of the 
parties. The distinction, however, which was thus drawn in 
Bostock v. Bostock was later not accepted in Mole v. Mole 
[1951] P. 21, by Denning, L.J., who stated that he did not 
for his own part accept the correctness of that decision. He 
says: “‘ I take it that the principle laid down in McTaggart V. 
McTaggart applies not only to probation officers but also 
to other persons such as clergy, doctors or marriage-guidance 
counsellors, to whom the parties or one of them go with 4 
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view to reconciliation, there being a tacit understanding that 
the conversations are without prejudice. I see no reason 
why the solicitors of the parties should be in any different 
position.”” In Mole’s case the wife, on advice received from 
the magistrates’ court, either wrote to, or saw, the probation 
oficer who wrote to the husband, and he answered this letter. 
In the opinion of Bucknill, L.J., differing in this respect 
from the Commissioner, this letter from the husband was 
privileged and should not have been admitted at the hearing, 
the position being the same as if he had gone to see the 
probation officer and then said to him orally what he had in 
fact written. In so holding the learned lord justice went on 
to say that, although this might make it difficult for the 
spouse in some ways to prove a bona fide attempt to return 
home, where this attempt is made through a probation 
officer, that difficulty can always be got over if the deserting 
spouse writes a suitable and bona fide letter and sends it by 
registered post to the deserted spouse. 

Later in Pool v. Pool {1951} P. 470, the principle was applied 
toa meeting between a husband and wife and their respective 
counsel and solicitors at a time when matrimonial proceedings 
were pending, and where leading counsel for the wife occupied 
the position which would have been occupied by a probation 
officer if one had been present. It was held there that, when 
the correct inference to be drawn from all the circumstances 
of the case was that there was a tacit understanding that the 
meeting which took place by way of an attempt to effect 
a reconciliation was to be “‘ without prejudice,’’ then the 
meeting was privileged, and no evidence with regard to what 
transpired at it was admissible in subsequent proceedings 
ifthey did in fact take place, although the words ‘“ without 
prejudice ’’ were not specifically used in relation to the 
meeting. In his judgment, Havers, J., stated that he agreed 
with the opinion expressed by Denning, L.J., in Mole’s case, 
and that he preferred to follow this case rather than the 
decision of Ormerod, J., in Bostock’s case. There there were 
two meetings, and it was held that the second meeting was 
merely a continuation of the first, and held in similar circum- 
stances, and was therefore privileged. 

Lastly, in Henley v. Henley (Bligh cited) [1955] P. 202 the 
same principle was held to apply, not only when one of the 
parties has taken the initiative and sought out the conciliator, 
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but also where the conciliator has approached, and has been 
accepted by, one of the parties as a conciliator. In that case 
the vicar of the parish, having heard of the matrimonial 
difficulties of the parties, on his own initiative had gone to 
see the husband as a conciliator, and was accepted in that 
role. He then went to the wife making it clear to her that 
he had come as a conciliator, and on that basis a conversation 
took place between the vicar and the wife which occurred at 
about the time when the wife left home and filed her petition. 
In his judgment holding that that conversation was privileged, 
Sachs, J., stated that he did not accept the argument that 
for privilege to attach the initiative must have come from 
one of the parties, and that he saw no distinction between 
the position of the vicar if he had been asked by the husband 
to go to the wife, or if in fact he went to the husband first and 
was accepted by him as a conciliator, and then went to the 
wife. 
Nature of the privilege 


In conclusion, it should be observed that the privilege of the 
party with which this article is concerned, that is to say, the 
probation officer, a clergyman, or someone in a like position, 
is not his privilege, but is the privilege of the party with 
whom he had the conversation, or of both the parties, as the 
case may be. Such a privilege, therefore, can of course be 
waived by the party or parties, in which case the clergyman, 
or the probation officer, or other like person, is bound to 
disclose the conversation. This was the state of things 
in McTaggart’s case, where both husband and wife gave 
conflicting evidence as to the interview, and the probation 
officer had been required to give in evidence his account of the 
conversation, and the ruling of the Commissioner to this effect 
was upheld. On this matter, Cohen, L.J., says: “In my 
opinion, the judge had no alternative. The privilege, if any, 
was the privilege of the parties, and they, having given 
evidence on what was said at the interview, could not assert 
the privilege.’” And Denning, L.J., says: “In this case, 
however, neither party claimed the privilege and must, 
therefore, be taken to have waived it. Speaking for myself, 
that is the only ground on which I thought it right to look 
at the evidence of the probation officer in this case.”’ 


M. H. L. 


PLANNING AND “ PREMATURE ” DEVELOPMENT 


Section 20 (3) of the Town and Country Planning Act, 1954, 
excludes the possibility of compensation (even in a case where 
there is still left some of the hidden treasure known as 
“unexpended balance of established development value ’’) 


where planning permission is refused on the ground that the ° 


proposed development would be premature, in that water 
supply or sewerage services were not available. This suggests 
that Parliament anticipated that planning permission would be 
refused in cases of such “‘ premature ’’ development, and in 
fact many local planning authorities have in recent years 
tefused permission for the erection of dwelling-houses in rural 
areas where main water and main sewers were not available, 
especially where alternative developed sites could be indicated 
to the developer. In considering planning applications, the 
local planning authority are adjured in s. 14 of the 1947 Act 
‘o “have regard to the provisions of the development plan, 
0 far as material thereto, and to any other material con- 
Siderations’’; even if ‘“other’’ considerations is to be 


construed as ejusdem generis with “ planning,’”’ what is.the 
availability of public services for a particular parcel of land 
but a “‘ planning ’’ matter ? 

The well-known case of Pilling v. Abergele U.D.C. |1950} 
1 K.B. 636, established that “ pure’’ planning matters 
(questions of amenity) could not be taken into account by a 
local sanitary authority when considering an application for 
a licence for a site for movable dwellings under s. 269 of the 
Public Health Act, 1936, but this does not, it is submitted, 
mean that public health matters may not properly be regarded 
under the heading of “ planning.”’ 

Intending developers, however, will not be sorry to learn 
that the Minister has recently shown that he will not agree 
to the “‘ premature ’’ argument being used to reject otherwise 
unexceptionable development. In several decisions recently 
given on planning applications it is understood that he has 
allowed appeals where the planning authority had refused 
planning permission for the erection of dwelling-houses in 
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rural areas because main sewerage facilities were not available. 
The Minister indicated (following the line of reasoning in the 
Memorandum accompanying Circular 58/51, para. 12, that 
“planning powers ought not to be used as a sort of universal 
longstop when other powers are not available ’’) that this was 
not a good reason for refusing permission, provided a properly 
constructed septic tank or cesspit was to be provided. If this 
form of sanitation was likely to prove prejudicial to health or 
a nuisance in the particular circumstances of the individual 
case, the local sanitary authority had other powers they could 
use, and the Minister would not agree to a rejection of the 
plan on this ground. It is, of course, quite true that the 
powers given in the local building byelaws are strong enough 
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to enable the authority to control the method of construction 
of such sewerage arrangements, although it is doubtful 
whether even under the byelaws the construction of a septic 
tank or cesspit could be totally prohibited in any but the most 
exceptional case. 

However palatable this Ministerial attitude may be to the 
local planning authority, the final word (virtually untram- 
melled by any statutory restriction) lies with the Minister, 
and intending developers and their advisers may well be 
encouraged not to despair when the view that development 
is “‘ premature ”’ is raised by the planning authority. It may 
well be worth while to “‘ have a go”’! 

J. F. GARNER. 


OBSTRUCTIVE COVENANTS 


In the average small office, copying restrictive covenants 
wastes as much time as all the other small, unproductive jobs 
put together, except making tea. The larger offices can afford 
to instal copying machines, and many practices are now within 
the area of compulsory registration of title so they can, for 
much of their business, obtain official copies from the Land 
Registry. But this is no answer to the problem of covenants 
in general. 

One can perhaps think of several solutions, and the one I 
favour is that covenants should automatically become void 
and cease to have effect at the end of, say, thirty years, 
unless re-registered by someone entitled. It would entail 
a hideously complicated register—taking the Land Registry 
style, a register of the land encumbered, the covenants, and 
the persons entitled to re-register by reference to the land 
they own. Who should keep it is not my problem; I want 
to deal with the removal or evasion of covenants Lhat are now 
affecting the land I am dealing with. 

There appear to be three answers. First, one just breaks 
the covenants and risks the consequences. This is not 
uncommon really, though the facts do not often emerge in 
the solicitor’s office because the breaking of the covenant 
has been successfully carried off and no trouble caused. 
However, a purchaser cannot rely on his ability to break a 
covenant safely, and this answer will not fully satisfy any 
but a born gambler. The true companion in this case is the 
insurance against an action for breach, and this has recently 
been discussed in these columns by another contributor 
(p. 139, ante). There are, however, certain difficulties, 
one of which is that the company will not readily take on the 
liability if there is any publicity connected with the proposed 
breach, as covenantees may well sue the impersonal company 
where they wouldn't dream of suing Old Joe. An estimate of 
the possible damage to accrue from an action is another 
difficult point. In one of my cases I added together the cost 
of the land, legal costs on purchase and sale, costs of erecting 
half a house and pulling it down again, and deducted the sale 
value of a useless plot of vacant land. It is all rather artificial. 
The premium in that case was, I believe, 1 per cent., and the 
vendor agreed to pay half. Therefore, where the company 
will agree to take the risk, this is the quickest, safest and 
cheapest way out. 

The second possibility is to get the covenantee to release 
the covenant. Since the majority of covenants seem to be 
building schemes or something which might almost be building 
schemes, this is of dubious value. In addition, one has to be 
sure of getting every owner and every mortgagee of every owner 


to join. Inevitably someone agrees to the variation and then 
dies before execution; another demands a premium for huis 
concurrence ; a third will not do anything because he 
cannot see how it affects him ; and all will expect their legal 
costs to be paid for them. Sometimes, of course, this can 
be the right answer, and if so a deed of release can be executed. 
But the danger is always that too many people will claim the 
benefit, and the ultimate costs may run away with themselves. 

The third answer is application to the Lands Tribunal under 
s. 84 of the Law of Property Act, 1925, for a variation of the 
covenant. This is slow and costly; but it is sure when 
it is achieved. The detailed practice is set out fully in 
Preston and Newsom’s Restrictive Covenants (2nd ed., 1955), 
and also in Spencer Rodgers’ Lands Tribunal Practice and 
Procedure (1952), though a few of the following points are not 
mentioned in either of these books. One begins by making 
application to the Lands Tribunal in the prescribed form, 
quoting the subsections of s. 84 as the grounds for variation, 
and annexing a plan to show both the land benefited and the 
land subjected to the covenants. This is lodged in duplicate 
and a certified or photostat copy of the conveyance imposing 
the covenants should be lodged at the same time. The Lands 
Tribunal also needs to know details of any town-planning 
provision affecting the property, the name of the town-planning 
authority and whether it has given any development 
permission in respect of the land. Development permission is 
not a sine gua non to an application but it considerably 
strengthens the hand of the applicant. 

The tribunal allots a reference number and the President 
gives directions for the form of the advertisement and the 
methods by which it is to be brought to the public notice. 
Those upon whom it has to be served are not limited to those 
legally entitled to the benefit, and it is in the President's 
discretion who must be informed ; but if persons not legally 
entitled to the benefit object, their objections carry little 
weight at the hearing. A form of advertisement is agreed 
with the tribunal and then served on the interested parties 
and exhibited on the land. 

Objectors are given three weeks in which to make theit 
objections, and then notice of compliance with the tribunal's 
directions is sent to the tribunal registrar, together with 
the copies of the local newspapers if it has to be advertised 
in the local Press. The notice of compliance should be filed 
in duplicate, and in my case a schedule of objectors, setting 
out their names, property, the grounds of objection, and the 
compensation claimed, was also required. Compensation 
appears to be rather a delicate matter. The notice of 
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objection which objectors are obliged to use invites the 
insertion of a figure for compensation for the amount of the 
objector’s loss in the event of the variation being granted ; 
put, since the Lands Tribunal took over the s. 84 jurisdiction 
in 1949, there has been no reported case in which compensation 
has been given, although in many instances it is said that no 
order was made. The reason appears to be that the tribunal 
will either find the covenant obsolete—in which case no 
damage arises from its variation—or it will find it still 
applicable, in which case it will not vary it unless no one is 
injured by its variation ; and if no one is injured then there 
can be no damage to be compensated. When this is pointed 
out to objectors it has the effect of considerably discouraging 
them; and it appears to be a feature of this type of litigation 
that one always ends up at the hearing with far less opposition 
than one started with. 

The delay at present is about two months from first 
application to notice of compliance (which includes the time 
for advertising and waiting for objections) and three and a 
half months from compliance to the hearing. As an inspec- 
tion of the site is often asked for, the decision of the tribunal 
is necessarily given at a later date, roughly from ten days to 
five weeks. So far as cost is concerned the tribunal fees are 
over {20 and printing and inserting the notices of application 
in the local Press cost in our case just on £13. An expert 


VARIATION 


Attempts to get round the decision in Chapman v. Chapman 
(1954) A.C. 429 multiply, and, seeing that these matters 
always start as an application in the chambers of the Chancery 
Division, the number of them which get reported is at first 
sight rather surprising. But the obstacle which wrecks most 
of these applications is the lack of any jurisdiction (as it has 
now been decided) in the Chancery Division to deal with the 
property of beneficiaries under disability in a manner 
beneficial to the beneficiaries where the particular transaction 
sought to be effected is not authorised by the trust. It 
would all have been a great deal simpler if the view which 
Denning, L.J., adopted in the Court of Appeal in that case, 
and which he supported by what seems to me a most cogent 
as well as a most impressive list of earlier authorities, had 
prevailed with the House of Lords. That view the learned 
lord justice summarised by quoting and adopting an 
argument which was put to the court by Lord Parker, then 
Mr. Parker of counsel, in Re New [1901] 2 Ch. 534, 543, and 
which is reported as follows: ‘‘ We all agree,’’ he said, ‘“‘ that 
it is to the advantage of everybody that this scheme should 
be carried out, and the only difficulty is that some of the 
beneficiaries are not sui juris and, therefore, cannot consent. 
If the broad principle were adopted that where trustees 
cannot do a particular thing the court cannot do it, the 
advantages arising out of the equitable jurisdiction of the 
Court of Chancery would disappear. But, as a matter of 
practice, the court has been in the habit of acting on the 
principle that it has power to deal with the property of 
cestuis que trust who are under disability, that is, in a proper 
case—on a special case being made, although not provided 
for in the trust—when the court is satisfied that what is 
proposed is most advantageous to those cestuis que trust.” 


Re Heyworth 


; But that is what might have been: what is, is rather less 
simple. In Re Heyworth’s Contingent Reversionary Interest 
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witness is necessary, counsel is often instructed, and the size 
of the solicitor’s file is usually quite considerable ;_ the client 
might get away with it at about £100 and six to eight months. 
Sir William FitzGerald, President of the tribunal, stated on 
27th May, 1954, that he did not think it proper to award 
costs to the applicant even when he was successful, unless the 
tribunal felt sure that the objections were frivolous or 
vexatious. 

It can thus be seen that the restrictive covenant which 
stands in the way of the client’s development plans can be 
almost as tiresome and expensive to remove as nationalisation. 
The First Memorandum of the Council of The Law Society 
to the Committee under the chairmanship of Mr. Justice 
Roxburgh (printed at p. 70 of the Annual Report of the 
Council, 1954/5) recommends that land charges at present 
registered at Kidbrooke should be transferred to the local 
district registries to be entered against the land and not 
against the individual’s name. If this is found to be prac- 
ticable, then possibly my original suggestions for the 
obliteration of old covenants could eventually be carried 
out too. This suggestion may be suicidal, for a reduction in 
work usually implies a reduction in the costs earned; and 
one day we shall get round to the position where the typists’ 
only job is making tea. 

N. P. 


A Conveyancer’s Diary 


OF TRUSTS 


[1956] 2 W.L.R. 1044, and p. 342, ante, a trust fund stood 
limited to A for life with remainder to a class of persons who 
should be living at her death. One of the class was an infant. 
The parties beneficially interested came to what Upjohn, J., 
described as an extremely sensible and very beneficial arrange- 
ment. The life tenant had agreed to purchase for cash from 
the reversioners expectant on her death their respective 
contingent reversionary interests. “‘ This familiar operation,”’ 
the learned judge went on to say, “ has, as the law at present 
stands, very substantial fiscal advantages. The sums which 
[A] pays to the reversioners will not, it is said, be liable to 
estate duty, however soon [A] should die after the transaction 
is completed. She can, therefore, make immediate provision 
for her family, and at the same time will greatly reduce the 
rate and amount of duty payable on her death.” 

Application was then made for the conditional agreement 
which embodied this proposal to be approved by the court on 
behalf of the infant remainderman. It was apparently argued 
(somewhat faintly, I suspect) that the court had power to 
sanction the agreement under the inherent jurisdiction of the 
court. Chapman v. Chapman was, of course, a fatal objection 
to that. But the substantial argument was based, very 
ingeniously, on s. 53 of the Trustee Act, 1925. 


Under this section, where an infant is beneficially entitled 
to any property the court may, with a view to the application 
of the capital or income thereof for the maintenance, 
education or benefit of the infant, make an order (a) appointing 
a person to convey such property, or (4) in the case of stock 
or a thing in action, vesting in any person the right to transfer 
or call for a transfer of such stock, or to receive the dividends 
or income thereof, or to sue for and recover such thing in 
action, upon such terms as the court may think fit. 
“Stock ’’ is very widely defined in the Act, so that as far as 
the type of property which is within the section is concerned 
the section is fairly comprehensive. As regards the type of 
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transaction intended to fall within the section, however, the 
position is not so clear. The section was new in 1925, and 
the notes thereto in Wolstenholme & Cherry’s Conveyancing 
Statutes (12th ed., p. 1363) suggest that it was principally 
intended to make it possible for a disentailing assurance to 
be executed where the tenant in tail in remainder is an 
infant. 

But however that may be, to bring the_section into play 
there must be “‘a view to the application of the capital or 
income’’ of an infant’s property “‘ for the maintenance, 
education, or benefit ’’ of the infant. In the view of Upjohn, 
J., the transaction which he was being asked to sanction was 
intended to put an end to the trusts of the settlement, so that 
the infant would receive an immediate absolute interest in a 
sum of cash in exchange for a future contingent interest in a 
share of the settled property ; the transaction was not in the 
least degree entered into with a view to the application of any 
capital or income for the benefit of the infant. If the transac- 
tion were sanctioned, Upjohn, J., felt that he would be 
reading the section as though it empowered the court to 
convey the property of the infant whenever it was for the 
infant’s benefit; but the section conferred a more limited 
jurisdiction, and there was no jurisdiction thereunder to 
sanction the particular transaction. 


Possible schemes under s. 53 

Two points of considerable interest emerge from this 
decision. First, the word “ benefit ’’ in the phrase “‘ main- 
tenance, education or benefit ’’ in this section was construed 
widely, i.e., the ejusdem generis rule was not applied to its 
construction. This is important as supporting the similar 
construction of the word “ benefit’’ in the similar phrase 
“advancement, education or benefit ’’ in s. 33 of the Trustee 
Act, 1925, which has been expressed more than once in this 
“Diary ’’ in the last few years. Secondly, it seems to be a 
fair inference from this decision that if, where the court is 
asked to exercise its powers under s. 53, there were before it a 
scheme for the application of the capital or income of the 
infant’s property of which it could be said that it was clearly 
for the infant’s benefit, the court would have jurisdiction to 
sanction it. Such a scheme might perhaps be one where the 
sum received as the price of the infant’s reversionary interest 
was (as indeed was the price in this case) in excess of the 
actuarial value of the interest, and it was also proposed to 
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hold it in trust for the infant until majority so that the income 
might be available for the maintenance of the infant until 
majority. But this is a suggestion merely, and the full 
report of this case will have to be awaited before all its 
potentialities can be assessed. They seem, however, on the 
strength of the present report, to be considerable. 


Re Cockerell 

A few days after the decision in Re Heyworth’s Contingent 
Reversionary Interest had been given there came before the same 
judge Re Cockerell’s Settlement Trusts {1956} 2 W.L.R. 1050, 
and p. 342, ante. A residuary trust fund was held upon trust 
in shares, one share being held in trust for X for life with 
remainder to Y. Y had settled this share to which he was 
entitled in reversion upon trusts which are irrelevant, except 
that the trustees of this settlement had no power to sell the 
share until it fell into possession. X wished to purchase 
this reversionary share from the trustees of Y’s settlement, 
with the avowed object of avoiding the payment of estate 
duty thereon on the death of X. At present rates of estate 
duty the value of this reversionary interest which would 
have been received on the death of X if nothing further had 
been done would have been about £44,000; the price which 
X was willing to pay for it was about £80,000. An application 
was made under s. 57 of the Trustee Act, 1925, for a power 
to be conferred upon the trustees of Y’s settlement to sell 
the reversionary interest of Y to X. 

Upjohn, J., held that the case fell fairly and squarely 
within s. 57, and he sanctioned the application. The learned 
judge then went on to say that this case was quite different 
from Re Heyworth’s Contingent Reversionary Interest. In 
that case the result of the application, if sanctioned, would 
have been to alter the beneficial trusts of the settlement ; 
here all that was needed was an authorisation of the sale 
of trust property in the absence of a power in the trust 
instrument enabling the trustees to sell, and the effect of the 
order made would not in the least degree alter any of the 
trusts of the settlement. 

The later case is obviously one which cannot occur very 
frequently. Its immediate interest is that it contains no 
kind of retractation of anything which was said in or decided 
by the earlier case, which, in suitable circumstances, may 
prove very useful in mitigating the effects of Chapman v. 
Chapman. “ABC” 


RECOVERING POSSESSION FROM JOINT TENANTS 


Gill v. Lewis [1956] 2 W.L.R. 962 (C.A.); ante, p. 299, is, 
perhaps, not so useful a decision—from the point of view of 
authority—as it might have been. A decision to grant relief 
against forfeiture to joint tenants was varied because one of 
them had not been served with the writ ; but whether service 
on the other constituted good service on the one, by virtue of 
a rule of court, was not argued. The judgment of Jenkins, 
L.J., does, however, deal at length with the “ right ’’ to relief 
against forfeiture for non-payment of rent, and usefully 
summarises the effect of the authorities on that point. 

The facts: a lady let two houses to a professional singer 
and his manager as joint tenants. Before her death early in 
1955, she twice had occasion to take proceedings for forfeiture 
for non-payment of rent ; on one occasion only one tenant 
could be found, but the arrears were paid; on the other 
occasion, rent, and ultimately costs, were paid after substituted 








service. The present proceedings were taken by her executors, 
who claimed £412 10s. arrears of rent and costs ; they served 
the manager, but were unable to locate the singer. Appeat- 
ance was then entered on behalf of both, but neither appeared, 
and judgment was signed against the manager in default. 
This was on 17th May, 1955 ; and on 13th July both defendants 
applied for relief. 


The statutory provisions 


At first sight, the enactments concerned with relief against 
forfeiture for rent default appear to be designed to help 
tenants; but, read against their historical background, they 
turn out to be the result of a decision to ‘‘ do something for” 
landlords. For the process began when the Landlord and 
Tenant Act, 1730, not only enabled the landlord to dispense 
with formal demand if one half-year’s rent was in arrear, 
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When testators ask 
your advice Cae w 


Please remember 
St. Dunstan’‘s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVEto St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of £..ccccsenennone oenneftee of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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our eyes. 


Functions of PUBLIC LAW 
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but (what is more important, as most provisos for re-entry 
now say “ whether demanded or not ’’) introduced a time limit 
of six months for relief. This disposed of, or at all events 
mitigated, the landlords’ grievance that they never knew where 
they were, i.e., how long after re-entry some tender-hearted 
Chancellor might be prepared to entertain an (ex-) tenant’s 
prayer for relief. The enactment was replaced by the Common 
Law Procedure Act, 1852, s. 210, and that statute continued 
the process by providing (s. 211) that relief was not to be 
granted unless rent and costs were paid. But s. 212 may be 
said to confer a right: “if the tenant ...do...at any time 
before the trial in such ejectment, pay or tender to the landlord 

. or pay into court where the same cause is depending, all 
the rent and arrears, together with the costs, then and in such 
case all further proceedings on the said ejectment shall 
cease ...; and if such lessee . . . shall, upon such proceedings 
as aforesaid, be relieved in equity, he . . . shall have, hold and 
enjoy the demised land, according to the lease thereof made, 
without any new lease.”’ 

The important features of this section are, for present 
purposes, the words “before the trial,’ and two “ ifs.”’ 
It may be that the main purpose of the second limb was to 
do away with the necessity of ordering execution of a fresh 
instrument ; but it shows that the discontinuance of the 
action and the grant of relief are different things. 


No trial 

The effect of the events was expressed by Jenkins, L.J., 
in these terms: ‘I think that the reference in s. 212 of the 
Common Law Procedure Act, 1852, to ‘ the trial’ must be a 
reference to an effective trial binding on all necessary parties 
and, I would add, an effective judgment binding on all 
necessary parties. When all that has happened is that 
judgment for possession has been signed against one only of 
two joint tenants, I do not think there has been a completed 
‘trial’ within the meaning of s. 212, or an effective judgment 
for possession.” 

The learned lord justice’s “all that has happened ’’ may 
have emotionally disturbed those who had been engaged in 
endeavouring to locate the unserved singer and who had since 
learned that he was lodged, safe and sound, in one of Her 
Majesty’s prisons ; but the reasoning is clear: no judgment, 
no trial; no trial, no discontinuance. Also: no judgment, 
no possession ; for the ineffectiveness of a judgment against 
one joint tenant had been established by Fairclough (T. M.) 
& Sons, Ltd. v. Berliner 1931) 1 Ch. 60. 


Service “in rem” 


It was on this question that the court left open the possible 
point that R.S.C., Ord. 9, r. 9, might have been invoked by 
the plaintiffs. The rule says: “‘ Service of a writ of summons 
in an action to recover land may, in case of vacant possession, 
when it cannot be otherwise effected, be made by posting a 
copy of the writ upon the door of the dwelling-house or other 
conspicuous part of the property.”’ 

The two qualifications—vacant possession, and inability 
to effect service otherwise—may well have made the point 
unarguable in the circumstances of Gill v. Lewis. It is true 
that to be “ vacant ’’ the premises need not be empty: the 


“‘ The Solicitors’ Journal ” 
Saturday, May 26, 1956 


presence of a few pieces of furniture will not exclude the 
operation of the rule ({saacs v. Diamond |1880] W.N. 75 (C.A,)), 
But it is clear that there must be something like desertion of 
the premises ; and, as to joint tenants in particular, there is a 
statement in Cole on Ejectment saying: ‘‘ Where there are 
several persons 7m possession of all or any part of the property 
as joint tenants, service on any one of them is good service 
on all,’’ which seems to require judicial interpretation which 
has not yet been supplied: does “ possession ’’ mean actual, 
physical possession ; and must the service be effected on the 
premises ? 
Relief: the principles 

The court then treated the situation as one in which an 
action for forfeiture for non-payment of rent had been brought 
but not concluded and in which relief was sought under the 
Judicature Act, 1925, s. 46, empowering it “‘ to give relief 
in a summary manner, and subject to the same terms and 
conditions in all respects as to payment of rent, costs and 
otherwise as could formerly have been imposed in the Court 
of Chancery, and if the lessee, his executors, etc., are so 
relieved they shall hold the demised premises according to 
the terms of the lease and without the necessity of any new 
lease.’ The old Court of Chancery was, of course, never 
unwilling to undertake a task which some people might regard 
as the unscrambling of eggs. 

The landlords’ case was that ‘‘ he who comes to equity 
must come with clean hands’”’ and “he that seeks equity 
must do equity’’; and they relied on the facts (i) that the 
tenants had caused a good deal of trouble in the past by their 
rent defaults and (ii) that the singer whom they had been 
unable to find had committed two acts of indecent assault 
against two boys, and committed them on the premises (other 
breaches of covenant were merely hinted at). He had, indeed, 
been convicted of the offences and sentenced to two years’ 
imprisonment. 

Against this there was urged, and there prevailed, the 
age-long insistence of equity in regarding a right of re-entry 
for rent default as nothing more or less than a device affording 
security. ‘‘ The object of the proviso . . . is to secure to the 
landlord the payment of his rent ; and the principle of the 
court is . . . that if the landlord has his rent paid him at 
any time, it is as beneficial to him as if it were paid on the 
prescribed day,” said Wigram, V.-C., in Bowser v. Colby 
(1841), 1 Hare 109 (when there was no inflation !). The same 
judgment, it is true, accepted the principle that breaches 0! 
other covenants might be taken into account; but this, as 
Jenkins, L.J., pointed out, was before the introduction of 
the forfeiture notice requirernent by the Conveyancing Act, 
1881.- Jenkins, L.J., considered that relief might be refused 
if, say, the tenant was notoriously using the premises as 4 
disorderly house ; but not that the facts before him approached 
such an exceptional state of affairs. The offence was, as fat 
as was shown, an isolated one. The learned lord justice’ 
‘““We have no evidence at all beyond the bare fact of the 
conviction ; we know nothing of the circumstances,’’ maj, 
I respectfully suggest, be said to ignore the possibility 0 


drawing some inference from the length of sentence. 
R. B. 





Mr. T. C. SPENSER-WILKINSON has been appointed Chief 
Justice, Nyasaland, in succession to Mr. R. O. SincLairR, who 
has been appointed Vice-President of the Court of Appeal for 
Eastern Africa. 


Mr. Elisha Leigh Brown, solicitor, of Southport, left £3,71! 


(£3,646 net). , J 
Mr. William Rutherford, solicitor, of Tamworth, left £17,9 


net. 
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HERE AND THERE 


STRIKE ACTION 

THE concentration of the means of production, distribution 
and exchange in fewer and fewer hands, with nationalisation 
at the end of the road to round off the process, doubtless has 
its advantages, especially if the human race agrees that its 
summum bonum is to combine the maximum physical comfort 
with the minimum effort and responsibility. Just look 
how far we've got since we started trying to manage things 
that way. But, pending the happy day when everyone will 
have everything, it is somewhat naive to be surprised at the 
multiplication of strikes when there are differences about 
the interim dividend due to any dissatisfied group of 
beneficiaries. In the first place, if you encourage people to 
ask for the earth, they’ll ask all right. In the next place, 
for people whose only passport to Utopia (or, more modestly, 
to survival into the week after next) is their weekly wage- 
packet emerging, by some incomprehensible quirk of 
accountancy, from an entity of inhuman vastness and com- 
plexity, their readiest bargaining argument is public vul- 
nerability to the withdrawal of their labour. The vast 
complex entity can never give a quick answer in negotiation 
and the strike is a short cut. The smaller the entity the easier 
itis to argue with the boss and come to terms without walking 
out on him. And when you come to the masterless men, 
the members of the liberal professions, their traditional 
position has been devastatingly simple: they can work 
ornot as they please, but if they don’t work they don’t eat. 
Hence lawyers, in Britain at any rate, have shown singularly 
little inclination to resort to strike action, chiefly because 
there was no one to strike against but the judges, who though 
they may at times have been individually tiresome have 
never been collectively intolerable. 


ROMAN STAND 
Bur the lawyers of Rome have recently set a somewhat 
startling precedent by threatening to refuse to appear in 
court unless the Government pays attention to their com- 
plaints of the defective accommodation, services and amenities 
afforded to them at the Palace of Justice. Having delivered 
their ultimatum towards the end of last month, they adjourned 
the matter for further consideration until the 31st May to 
give the Government time to decide to raise the necessary 
funds for the construction of ‘‘ another more adequate Seat 
of Justice.’” What would happen if the lawyers who frequent 
G. E. Street’s would-be Gothic masterpiece in the Strand 
were to make a well-founded demand that it should be 
immediately torn down and replaced, it is rather hard to 
be certain. In most cases the Government’s last resort in 
maintaining essential services is to call in the soldiers and 
the sailors. Here, most likely (assuming that the Govern- 
ment regards litigation as an essential service), it would call 
in the Civil Service, who, with litigation at its present low 
ebb, would be more than adequate to cope with the situation. 
The Royal Courts of Justice have never been popular with the 
profession. When competition designs were invited, Street’s 


was agreed to present the most inspiring fagade of any sub- 
mitted, but Edward Barry’s was the most practical. 
At one time there was even a suggestion made (and here the 
British genius for compromise ran wild) that Street should 
design the outside and Barry the inside. Finally, Street 
was awarded the commission and his talent for ecclesiastical 
architecture produced a Temple of Themis in which the 
gross needs of flesh-and-blood lawyers and litigants were 
loftily ignored. Solicitors were treated as having no business 
in the place at all. The Bar was provided with robing rooms 
on the floor below the courts, while two floors above them 
was a library which would be crowded if twenty men tried to 
use it at once. The courts themselves, with their loudly 
clapping tip-up wooden seats, narrow sloping desks and 
concealed steps down which the unwary tumble noisily, 
are fitter for the immobility of prayer than the comings and 
goings of active litigation. In the crypt, simplicity is the 
keynote of the catering accommodation. No one will be 
either shocked or intimidated by the luxury of the appoint- 
ments there nor tempted to linger hedonistically at table. 
Whether London will ever have another Palace of Justice is 
more than doubtful. The last war proved it to be virtually 
indestructible. So, unless the lawyers decide to do in London 
as Rome does, it is probably there for good and all. 


A STALL FOR MY COW 
It is vacation time and a sojourn in the country must excuse 
a return to the subject of the farmer who was fined for carry- 
ing a piano in a van insured for agricultural purposes only. 
His defence, you remember, was that it was played in the 
cowshed to increase the milk yield. Our first impression 
that his defence held water (if one may use the expression 
without being misunderstood) is enhanced by the endless 
possibilities which it opens up for a full rich life in the rural 
areas. Every county would have its Agricultural Festival 
Hall with smaller concert halls in the rural districts. The 
prize cows could be taken regularly to the opera or the ballet 
where the stalls would be stalls in the most literal sense of the 
word. From the point of view of the Milk Marketing Board 
this would be an admirable innovation, centralising the milk 
production at its very source. The drift from ‘the land would 
be counteracted by a recruiting of graduates of the Royal 
College of Music, who would, as it were, play a cow as if it 
were a musical instrument. Only the very poorest farmers 
would be content with a mere domestic piano. Once.the 
beasts were educated to appreciate a higher level of culture, 
new features could be introduced into agricultural shows 
such as a game of “ musical cows’”’ for milkmaids. Com- 
bining cultural uplift with a bold courageous vision of the 
conquest of space, the board could assume as its device the 
cat and the fiddle and the cow jumping over the moon. The 
fining of that Dorset farmer may yet be looked back to as 
we look back to the fate of those other Dorset pioneers, the 
Tolpuddle Martyrs. He may yet have the last word or 
strike the last and most progressive note. 
RICHARD Roe. 





THE SOLICITORS ACTS, 1932 TO 1941 
On 27th April, 1956, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon Peter Epwarp ENGLAND and 
TerReNce Owen O’SHEA, both of Nos. 34-35 Southampton 


Street, Strand, London, W.C.2, and K6nigsallee 58, Diisseldorf, 
Germany, each a penalty of one hundred pounds (£100), to be 
forfeit to Her Majesty, and that they jointly and severally do 
pay to the complainant his costs of and incidental to the application 
and inquiry. 
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THE CASE BEHIND 


THERE are often interesting cases in the county court. More 
often, however, there are more interesting ones settled before 
the action is heard. As a solicitor I often wondered what 
particular events have led to those “ amicable settlements ”’ 
so often mentioned in court. 

I might have gone on wondering if, one afternoon, the door 
of my office had not opened with a crash. 

Now, when this happens, and an agitated but prosperous 
client falls in to disturb an afternoon’s nap amongst the 
probates, it is likely that he has an urgent matter on his 
mind. Bearing in mind that my rates and office rent had 
recently been increased, I was naturally anxious to be of 
service, and to justify my bill. 

‘That fellow who manages my estates has let a house to 
the mother of one of my workmen instead of to the workman 
himself. He knows that all my houses are for employees 
only and are to be let to them in consequence of their employ- 
ment. Anyway,’ shouted my client, “I want you to get 
possession.”’ 

I rose from my chair and went towards my large safe 
built into the corner of my office. ‘‘ I believe I have left my 
Rent Acts book in here,’’ I said. 

Once inside the safe, I poured myself a whisky, took a 
peppermint, and came back to calm my client. As I did so, 
I saw my book on the Rent Acts on my desk and picked it up 
as though it were a long lost treasure. 

Flicking the pages, I said, “‘ It seems clear that you cannot 
regain possession by virtue of paragraph (g) of Sched. I to the 
Rent and Mortgage Interest Restrictions (Amendment) Act, 
1933. It would have been otherwise if the house had been 
let to one of your employees who has now left your employ- 
ment. Even then you would have to show that you require 
possession for another of your full-time employees.”’ 

After discussing the situation, my 
departed wrapped in gloom. 

After he had gone, I shook my head gravely, yet wisely, 
and considered the problem with that clarity which comes 
after good whisky. 

Immediately, the case of Collen v. Gardner (1856), 21 Beav. 
540, sprang into my mind and I toyed with the idea of being 
able to repudiate the grant by the manager as wltra vires. 
Failing that, I thought, strolling to the window and glancing 
down into the busy street, it might be treated as one of 
vicarious occupation. Clearly the Landlord and Tenant 
Notebook at 98 Sot. J. 468 was the place to look for guidance 
on this. 

Should the employment have ceased and the house be 
required for another employee, it might have been possible 
to argue that it was let to the mother in order to provide a 
home for her son. 

Several days later I happened to be talking to my client 
and his erring manager at one of their factories, when a workman 
was shown in. 

“What happens, sir,”’ said this workman, “if I were to 
marry a tenant of one of your houses? Could the house be 
let to me? ”’ 

There was a moment’s silence. Tenancies were rather 
sore points. “‘ That rather depends,’’ said the manager with 
a furtive glance at my client, his employer. 

Suddenly, we must all have had the same thought. 

“Where is this house?’’ we all said at once. 


prosperous client 


“It’s that one on the other side of the park,”’ said the 
workman, looking at each of us in turn. 

“T suppose it’s not Mrs. Smith ? We all spoke at once. 

“How did you guess?” said the workman. He 
obviously suspicious, and needed reassuring. 


” 


was 


The manager, seeing his opportunity of righting an error 
on his part, was not lost for imagination or words. “ Well, 
we know Mrs. Smith lives there, and when a particularly 
attractive woman lives alone—you know how it is.”’ 

The workman obviously did not know how it was, but seemed 
pacified. 

At this moment my client announced that he had to leave 
for an urgent appointment. As he went out he turned back 
and looked at his manager. That look spoke more than any 
words. It clearly said ‘‘ Now’s your chance. Slip up 
again, and you're out.” 

After he had gone, I could almost hear the manager’s brain 
ticking. 

“Sit down,” he said to the workman, “and have a 
cigarette.” 

After a few moments of pacing up and down, he became 
very confidential. ‘‘ Now, I have the interest of all my 
workmen at heart, as you know. I'll tell you what to do. 
You go now and propose, and I'll see what can be done about 
the house immediately you marry her. After all, you are 
one of our workmen.”’ As he spoke his glance at me spoke 
volumes. 

The workman was obviously overjoyed at this generous 
offer, but still dubious. 

As the workman was about to go out, the manager called 
after him: ‘‘ You might as well have the rest of the day off, 
so that you can go there at once.”’ 

“Don’t forget to take flowers with you,’’ I said. Noticing 
a vase of freshly cut flowers on the desk, I gave them to him, 
dripping water all over the carpet. ‘‘I say, steady on. 
What will my wife say? ’’ exclaimed the manager. 

‘What will your employer say if you don’t succeed?” 
I replied. 

After the workman had gone I felt that I must try to advise 
the manager on the legal aspect without damping his 
enthusiasm. 

‘In order to make paragraph (g) of the First Schedule to 
the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, applicable it will be necessary to determine 
Mrs. Smith’s tenancy before letting it to this workman 
(Bolsover Colliery Co., Ltd. v. Abbott [1946] K.B. 8).”’ 

I paused as the manager flopped back into a chair and 
ran the tip of his tongue over his lower lip. 

‘If I remember correctly,’’ I continued, ‘“‘ the wording in 
paragraph (g) is ‘ dwelling-house was let to him in consequence 
of that employment.’ I am sure that this would not cover a 
case where there was a legal or equitable assignment of a 
tenancy to an employee, approved or encouraged by 4 
landlord-employer.”’ 

My words had obviously impressed him because he picked 
up the vase from which I had taken the flowers and sipped 
the water. 

Undaunted by this, I added that the determination of a 
protected tenancy by agreement is itself fraught with 
difficulties if it is not to result in a statutory tenancy. 
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Taking another nip from the vase, he stood up and walked 
to the door. 

“Thanks for the advice,’’ he said. ‘‘ Come on, let’s go 
and have another drink.”’ 

A few days later I accidentally met the manager outside 
my office. His face was grim. 

“That Mrs. Smith wants time to think it over,’’ he said. 
He went on to explain what efforts he was making to bring 
about a happy conclusion. “I’ve told him to call on her 
every day with a bunch of flowers. I’ve even gone to the 
expense myself of sending flowers in hisname. I’ve impressed 
iton him that he must not give up.” 

The following Sunday I was taking my dog for a walk 
near the house of the prospective bride. I turned the corner, 
and there, crouching behind a wall with a bunch of flowers in 
one hand, a penny in the other, was the manager. 

“Don’t attract attention,’’ he whispered. ‘I’m trying 
to get someone to deliver these flowers.”’ 

At that moment a small, grubby boy passed. 

He held out the penny. 

“Would you like to earn this ? ’’ he said. 

The child looked steadily at the flowers. 

“Sixpence,” he said decisively. 

There was nothing for it. The sixpence was produced and 
handed over. 

“Take these flowers to the end house there. Just hand 
them in. Don’t say anything.”’ 

From behind the wall we watched the grubby boy—not 
one of the best choices—deliver the flowers. 

As he turned away from the house, he looked back at us, 
held up two flowers and put his tongue out so far that I could 
have stamped on it. 

The manager continued to take an active interest in this 
courtship for several weeks without any progress being made. 

It was clear something had to be done, so he sent for the 
workman. ; 

“Now,” he said, “I’ve given your problem considerable 
thought. Naturally, I only have your interests at heart.”’ 

The workman nodded. ‘“‘ There are not many like you 
to-day.” 

The manager looked overcome. ‘‘I would not do it if 
you were not an employee,” he replied. That, at least, was 
true. He went on: “Call on her to-night, and don’t take a 
refusal. Take these flowers, some wine and beer with you. 


PRACTICE 


RESEALING ENGLISH GRANTS IN NORTHERN IRELAND 


Section 27 of the Administration of Estates Act (Northern 
Ireland), 1955, has made it possible for the Northern Irish Court 
to reseal an English grant of administration without requiring 
afresh bond, subject to the production of an official certificate 
that the bond given in England covers the Northern Irish estate. 
_ Practitioners wishing to make use of this provision should 
include in the administrator’s oath statements as to the domicile 
of the deceased and the total value of any real and personal 
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Then at 8.30 you can turn on the dance music, and Bob’s 
your uncle!’’ The manager dived behind his desk. 

“ By a strange coincidence,”’ he said, “I have a bottle of 
sherry, a bottle of port, and two bottles of beer here. You 
might as well take them.” 

That was the last he saw of him for two days. By that time 
he was getting anxious. He was about to ask his secretary 
to find him when there was a noise, gradually increasing, from 
the corridor. 

Before he had time to open the door of his office a heavy 
weight fell against it, and something fell in. 

It was the workman. 

In each pocket was an empty beer bottle ; in his left hand 
an empty bottle of sherry, and his right an empty port bottle. 

““Mustn’t make a noise,” he roared. “ Just returning 
the empties.” 

He tiptoed across the floor, knocking a chair over on the 
way, and dropped the bottles one by one into the wastepaper 
basket with a resounding crash. Having done this he began 
to tiptoe out, tripping over the fallen chair again. 

“Some people are clumsy,” he said. ‘‘ Leave things in 
most unexpected places.’ 

It was not until the workman was almost out of the room 
that the manager found his tongue. 

“What about Mrs. Smith ? ”’ 

The workman peered at him through a mass of hair hanging 
over his eyes, like a bull on a wet day. 

“Mrs. Smith?’ he repeated, completely mystified. 
Suddenly he seemed to see the light. 

“Oh! Mrs. Smith! Let me whisper.’’ He seized the 
manager by the ear and drew him towards him in a confidential 
manner. 

“That woman,”’ he roared, “‘ wants to marry me.”’ 

He stared belligerently, and the manager sighed with relief. 

“Good,” he said. “I'll do my best about the house 
immediately you’re married.” 

The workman peered at him through the mist, and wondered 
why he had two heads. 

“Married ? Who said anything about that ? What I said 
was that she wants to marry me, but she has a husband in 
Singapore ! ”’ 

That was how I came to be concerned in this case again. 

“You know,”’ I said to my client later, “‘ this case will have 
to be amicably settled.” ¢ LEM. 


DIRECTION 


estate in Northern Ireland, and should increase the normal 
penalty in the bond by twice this amount. The necessary 
certificate under the hand of a registrar may then be obtained 
after the issue of the grant from the Notation Department of the 
Principal Probate Registry or from the District Registry, as 
the case may be. 
B. Lone, 
Senior Registrar, 
17th May, 1956. Principal Probate Registry. 


PRACTICE NOTE 


Lecat Arp: Crivit Arp CERTIFICATES 


Regulation 15 (7) of the Legal Aid (General) Regulations 
Provides that no document and no extract from a document 
fled or exhibited under paras. (5) and (6) of that regulation 
shall be disclosed save by leave of the court. 

The effect of this regulation is that except by leave of a judge 
registrar no civil aid certificate is open to inspection by anyone 


other than the party who filed the same, and its contents cannot 
be disclosed to any other party to the suit. 
B. Lona, 
Senior Registrar, 
Principal Probate Registry. 
14th May, 1956. 
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Chancery Division 


WILL: PRIVATE COMPANY CONTROLLED BY TRUSTEES 
CLAIM BY BENEFICIARY ABSOLUTELY ENTITLED TO 
TRANSFER OF HIS PROPORTION OF SHARES 
In re Weiner, deceased ; Wyner v. Braithwaite and Others 
Harman, J. 20th April, 1956 

Adjourned summons. 
A testator devised and bequeathed his residuary real and 


personal estate to trustees upon trust for sale and conversion. He 
directed that, upon the death of his widow, his estate should be 
divided into four shares, certain of which were settled. His 


personal estate consisted of shares in a private limited company 
in which his estate held at all times a controlling interest. In 
the events which had happened, the plaintiff had become 
absolutely entitled to 45 per cent. of the income and the capital 
of the residuary personal estate and certain other beneficiaries, 
having a settled share therein, would eventually become entitled 
to 55 per cent. The plaintiff claimed an order directing the 
trustees to pay and transfer to him the said 45 per cent. share to 
which he was entitled; his application was opposed by those 
interested in the settled share who contended that the trustees 
should be forbidden to transfer the plaintiff’s share of the estate 
as it was desirable in the interests of the beneficiaries as a whole 
that the trustees should retain control of the company by keeping 
in their own hands all the shares. 

Harman, J., said that it was argued for the opposing beneficiaries 
that they had a right to insist that the shares should be retained 
by the trustees. In In ve Kipping (1914) 1 Ch. 62 it was held 
that before 1925 in a case of real estate a person was not entitled 
to claim an undivided share because that course was less advan- 
tageous than retaining the whole property, but in Jz ve Marshall 
(1914) 1 Ch. 192 it was held that that principle was not applicable 
to personal estate, as a person entitled indefeasibly in possession 
to an aliquot share of property had an established right to have 
that share transferred to him, and that only special circumstances 
could justify the trustees in refusing to do sv. Ina the present 
case the trustees were neutral, and to accept the defendants’ 
argument that the mere fact that a controlling interest would 
be lost by division would justify the trustees in refusing to 
divide would mean in effect that there never could be a division ; 
no special circumstances had been established. Further, in 
In ve Sandeman’s Will Trusts \1937| 1 All E.R. 368, Clauson, J., 
had said that to postpone the sale of shares in order to retain 
control of a company, thereby keeping the beneficiaries out of 
their rights, very special circumstances must be shown. The 
plaintiff was justified in calling on the trustees to hand over 
his share of the estate, and they would be directed to do so. 
Order accordingly. 

APPEARANCES: fH, Lightman, Q.C., and A. C. Sparrow (Philip 
Conway, Thomas & Co.); G. D. Johnston (G. A. Herbert) ; 
R. L. Edwards, O.C., and A. IF. M. Berkeley (Canter & Martin) ; 
Ian Campbell (Wood & Sons). 


(Reported by FR. Dymonp, Esq, [1 W.L.R. 579 


Barrister-at Law) 


MORTGAGE STATUTORY POWER OF LEASING 
WITHOUT CONSENT EXCLUDED: ESTOPPEL OF 
MORTGAGEE AS AGAINST LESSEE WITHOUT 
CONSENT 


LAND REGISTRATION : RECEIPT OF RENT BY RECEIVER 
APPOINTED BY MORTGAGEE BEFORE REGISTRATION 
OF CHARGE: ESTOPPEL 
Lever Finance, Ltd. v. Trustee of the property of L. N. and 
H. M. Needleman (Bankrupts) and Kreutzer 
Harman, J. 27th April, 1956 

Adjourned summons. 
A mortgage deed made in 1952 charged by way of legal 


mortgage certain leasehold property, the title whereof was 
registered. The deed contained the following provision: ‘‘ The 


mortgagors shall not except with the consent in writing of the 
mortgagees exercise the powers of leasing . . . conferred by 
the Law of Property Act, 1925, on a mortgagor while in possession, 


but it shall not be necessary to express such consent in any such 
lease . nor shall any lessee be concerned to see that any such 
consent has been given.”’ In 1953 the mortgagors (whose trustee 
in bankruptcy was the first defendant) without obtaining the 
consent of the mortgagees leased part of the property for a term 
of twenty-one years to an assignee who subsequently assigned 
his term to the second defendant. In 1955 the plaintiff company 
took a transfer of the legal charge from the original mortgagees 
and thereafter, but before it was registered as proprietor of the 
charge, purported to appoint a receiver who demanded, and 
received, rent of the second defendant. The plaintiff company 
now sought possession of the property. i 


HarMAN, J., said that it was clear that a mortgagee secking 
possession was not concerned with persons found on the premises, 
unless they were there in some way with his consent (Dudley 
and District Benefit Building Society v. Emerson [1949] Ch. 707). 
The tenant, however, had raised several points. The first arose 
from the unusual provision that the mortgagees’ consent need 
not be expressed in any lease “‘ nor shall any lessee be concerned 
It was argued that 


to see that such consent has been given.” 
the grant of a lease might be a breach by the mortgagors, but 


the lessee, who was absolved from seeing that consent had been 
given, was entitled to assume consent in fact, so that an estoppel 
resulted. It was a novel point in view of the peculiarity of the 
language in such a clause, though such words were used in the 
Conveyancing and Law of Property Acts in a different connection, 
but the point succeeded and the mortgagees were estopped from 
denying that the tenant was in under a lease for twenty-one years 
with their consent. That was enough to decide the 
but other points had been raised. It was said that the demand 
and receipt of rent by the receiver operated as a recognition ot 
new tenancy. ‘The retort to that was, under s. 109 of the Law oi 
Property Act, 1925, that a receiver was the agent of the mortgagor 
and not of the mortgagee, but the matter was further complicated 
in that the mortgagees appointed the receiver after the transfer 
of the charge but before they had become registered proprietors 


case, 


under the Land Registration Act, 1925. Sections 33 and 34 
provided that the ‘‘ proprietor’’ of a charge could exercis¢ 


the powers of a legal mortgagee, but that the transferor was 
deemed to remain the proprietor until the transferee was registered 
as such. The result was that when the mortgagees appointed 
their receiver they had no statutory power to do so; so that 
he was in the position of an ordinary agent, and the receipt of 
rent by him was an unequivocal recognition of a tenancy, though 
not necessarily of a tenancy of twenty-one years. It was cnough 
to defeat a demand for possession. Summons dismissed. 

AppEARANcES: JI. S. Richard (Tringhams); P. M. H 
Mottershead (A. L. Bryden & Williams). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 7 


Queen’s Bench Division 


BUS CONDUCTOR CHARGED WITH PERMITTING EXCESS 
PASSENGERS TO BE CARRIED 
Spires v. Smith 

Lord Goddard, C.J., Jones and McNair, JJ. 

Case stated by Huntingdon justices. 

The Transport Charges, etc. (Miscellaneous Provisions) Act 
1954, provides by s. 9 that the Minister may make reg sulations 
regarding the number of seated or standing passengers “ wh 
may be carried on any vehicle,’’ and that the contravention 0! 
such regulations shall be an offence. The Public Service Vehicles 
and Trolley Vehicles (Carrying Capacity) Regulations, 1954 
provide by reg. 3: ‘“‘ The number of seated passengers carrie 
on any vehicle : shall not exceed the number for which the vebicl 
has seating capacity and, except as otherwise provided by thest 
regulations, no standing passengers may be carried ’ By 
reg. 4: ‘‘. . . during the hours of peak traffic . there ma) 
be carried in a public service vehicle . . . a number of standing 
passengers not exceeding ” cight asa maximum. The det ndant 
an omnibus conductor, was charged with failing to comply wit! 


Ist May, 1956 
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reg. 4, in that he permitted a stage carriage to be used to carry 
sengers in excess of the maximum number permitted. On 


' the occasion of the offence charged fifteen adults and three children 
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were being carried as standing passengers. The justices convicted 
the defendant, who appealed. 

Lorp GODDARD, C.J., said that the question was, who was 
pound by reg. 4. The substantive offence was carrying an excess 
number of passengers. It was not the conductor or driver who 
was carrying ; it was the owner whoran the vehicle. A conductor 
was not himself a carrier of passengers. There was nothing in 
the regulations prohibiting a conductor from permitting excess 
passengers to board the vehicle ; he himself was not committing 
asubstantive offence, but was aiding and abetting the commission 
of an offence by the owners, and if it was sought to charge a 
conductor under the regulations, that was the way to do it. It 
might not be difficult for the Minister to redraft the regulations 
so as to bring in the driver or conductor. The appeal succeeded. 

Jones, J., agreed. 

McNair, J., said that in his view regs. 3 and 4 did not make it 
sufficiently clear on whom the obligation lay. Appeal allowed. 

APPEARANCES: F. H. Lawton (Gregory, Rowcliffe & Co., for 
Rigby, Williams & Co., Peterborough) ; N. McKinnon (Treasury 


Solicitor). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) (1 W.L.R. 601 


Palatine Court of Lancaster 


TRADE UNION: DISPUTE BETWEEN UNIONS: 
“POACHING ”? OF MEMBERS: PURPORTED EXPULSION 
OF ‘*‘ POACHED ” MEMBER 


Spring v. National Amalgamated Stevedores and Dockers 
Society 


Sir Leonard Stone, V.-C. 14th March, 1956 
Action. 


In 1939, at Bridlington, the Trades Union Congress, of which 
the defendant society and the Transport and General Workers’ 
Union were affiliated organisations, reaffirmed and revised certain 
principles for the avoidance of disputes between affiliated organisa- 
tions and adopted certain recommendations, collectively referred 
toas the ‘‘ Bridlington Agreement,” relating to the transfer of 
members from one union toanother. In breach of the Bridlington 
agreement the de‘endant society in 1955 admitted to membership 
the plaintiff and other registered dock workers in the port of 
Liverpool, where the T. & G.W.U. had formerly enjoyed an 
exclusive monopoly of the membership. The dispute conse- 
quently arising between the defendant society and the T. & G.W.U. 
was submitted to the arbitration of the disputes committee of the 
T.U.C. in accordance with its rules, and in June, 1955, the 
committee awarded that the defendant society should exclude 
from its organisation all members recruited by it in certain 
ports, including Liverpool, since 17th August, 1954. In order 
to implement the award the defendant society instructed its 
appropriate branch secretaries to inform its members affected 


IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 17th May :— 
Agricultural Mortgage Corporation. 
Barry Corporation (Barry Harbour). 
Castle Gate Congregational Church Burial Ground (Nottingham). 
City of London (Various Powers). 
Elder Yard Chapel Chesterfield. 
Ipswich Dock. 
Leicester Corporation. 
Licensing (Airports). 
Local Government (Street Works) (Scotland). 
Pensions ({ncrease). 
Pontypool Water. 
Roxburgh County Council (Ale Water) Order Confirmation. 
Saint Stephen Walbrook (Saint Antholin’s Churchyard). 
Sion College. 
Solicitors (Amendment). 
Tees Conservancy. 
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by the award, of whom the plaintiff was one, that they were 
excluded from membership. In an action by the plaintiff 
claiming, inter alia, a declaration that the purported expulsion 
was ultra vires, illegal, unconstitutional and void, the defendant 
society contended, inter alia, that the expulsion was valid by 
reason of an alleged implied term of the plaintiff’s contract 
that the defendant society should have a right to comply with its 
lawful and proper agreements and had determined the plaintiff’s 
membership in pursuance of that right and that there was a 
further implied term that the plaintiff should conform to the 
union’s lawful and proper agreements. 


STONE, V.-C., said that judging by the energetic conduct of 
the action on both sides there could be no ground for any sugges- 
tion that the action was in any way collusive, or that the defen- 
dants had not tried to defeat the plaintiff’s claim loyally in 
accordance with the award of the T.U.C. To the implied terms 
put forward by the defendants the plaintiff had made several 
submissions. In the first place, the plaintiff had never heard of 
the Bridlington agreement until six weeks after he joined 
the defendant union, and still did not understand it. Reference 
had been made to the well-known judgment of MacKinnon, L.J., 
in Shivlaw v. Southern Foundries (1926), Ltd. [1939] 2 K.B. 
206, at p. 227. The lord justice observed that Bowen, L.J., 
might well have been surprised at the excessive recourse to his 
extempore observations in The Moorcock (1889), 14 P.D. 64, 
wherever counsel invited a court to read into a contract an 
implied term on vague and uncertain grounds, and that he might 
sympathise with the occasional impatience of his successors when 
that bird was flushed too often. The lord justice then introduced 
the “‘ officious bystander ’’ who interrupted negotiating parties 
with a suggestion for an express provision, only to be suppressed 
by acommon “‘ Oh, of course...’ If that bystander had sugges- 
ted to the plaintiff, when signing on with the defendants, that 
there should be some reference to the Bridlington agreement, 
the plaintiff would have answered ‘‘ What’s that ?”’ That alone 
was sufficient to dispose of the case, but further arguments had 
been put forward which should be dealt with. It was first said 
that the terms of the Bridlington agreement were concerned 
wholly with what a union as an entity must do or not do, and did 
not affect the individual members at all. That wasso; no person 
joining a new union could be made liable by some infraction 
by that union of principles laid down by the agreement as a 
morally binding code in the relationship between unions. 
Secondly, it was plain that the agreement was concerned only 
with conditions of admission of members and not with their 
expulsion. As to relief, it would not be desirable to grant an 
immediate injunction, but the plaintiff was entitled to declara- 
tions (i) that his purported expulsion was ultra vires and void, 
and (ii) that on paying the arrears of his contributions he was 
entitled to all the privileges of membership. There would be 
liberty to apply for an injunction. Declarations accordingly. 

APPEARANCES: J. N. Gray, Q.C., and J. J. Somerville (Canter, 
Levin & Mannheim, Liverpool); I. J. Lindner, Q.C., and 
J. Monckton (Shaen, Roscoe & Co.). * 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 585 


AND WHITEHALL 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 


Chertsey Urban District Council Bill [H.C.] [17th May. 
Hotel Proprietors (Liabilities and Rights) Bill [H.C.] 
[15th May. 
Leeds Corporation Bill [H.C.] [17th May. 
Local Government Elections Bill [H.C.] [15th May. 
London County Council (Money) Bill [H.C.] [15th May. 
National Insurance Bill [H.C.] [15th May. 


People’s Dispensary for Sick Animals Bill [H.C.] [15th May. 


Read Second Time :— 
Advocates’ Widows’ Fund Order Confirmation Bill [H.C.] 
[17th May. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to the Advocates’ 
Widows’ Fund. 
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Occasional Licences and Young Persons Bill [H.C.] 
(15th May. 


Read Third Time :— 
London Necropolis Bill [H.L.] 
Small Lotteries and Gaming Bill [H.C.] 


[15th May. 
[17th May. 


In Committee :— 


Transport (Disposal of Road Haulage Property) Bill [H.C.] 
[15th May. 
HOUSE OF COMMONS 
A. PRroGREssS OF BILLS 

Read First Time :— 

Charity of Frances Barker and Certain Other Charities (City 
of York) Bill [H.C.} (16th May. 

To confirm a Scheme of the Charity Commissioners for the 
application or management of the Charity of Frances Barker 
and certain other Charities in the City of York. 

Consolidated Municipal Charity and Certain Other Charities 
(Ludlow) Bill | H.C. | {16th May. 

To confirm a Scheme of the Charity Commissioners for the 
application or management of the Charity known as the Con- 
solidated Municipal Charity and certain other Charities in the 
Borough of Ludlow, in the County of Salop. 

Hospital of Robert of Leicester Charity (Warwick) 
Bill [H.C.) 16th May. 

To confirm a Scheme of the Charity Commissioners for the 
application or management of the Charity called the Hospital of 
Robert Earl of Leicester in Warwick, in the County of Warwick. 


Earl 


Pier and Harbour Provisional Order (Great Yarmouth Port and 
Haven) Bill (H.C. 15th May. 

To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Great Yarmouth Port and Haven. 
Harbour Order (Wisbech Port and 
Harbour) Bill |H.C. (15th May. 

To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Wisbech Port and Harbour. 
H.C.] 

16th May. 

To confirm a Scheme of the Charity Commissioners for the 
application or management of the Charity called Sutton’s Hospital 
in Charterhouse, in the County of London. 


Pier and Provisional 


Sutton’s Hospital (Charterhouse) Charity Bill 


Read Second Time : 
Family Allowances and National Insurance Bill [H.C.] 
15th May. 
Benefit (Supplementation) 
15th May. 


Workmen’s Compensation and 


Bill [H.C.] 


In Committee : 
Death Penalty (Abolition) Bill [H.C.] 
Restrictive ‘trade Practices Bill [TLC.] 


16th May. 
17th May. 


B. OUESTIONS 
ComPpuLsory PURCHASE ORDER MaAbE IN Bab Fatt 
Asked whether he would introduce legislation to deal with 
the situation resulting from the recent decision in Smith v. 
East Elloe Rural District Council on the jurisdiction of the courts 
to question the validity of a compulsory purchase order where 
the order had been obtained by corrupt or fraudulent means, 
the ATTORNEY-GENERAL Said that there were a number of dicta 
by their lordships about the possibility of bringing an action to 
quash such an order, if made in bad faith, before the order had 
been confirmed, but the point in issue in that case had been 
whether the order could be challenged years after it had been 
made when the Act provided that such challenge could only be 
made within six He did not think the case disclosed 
any need for legislation. {14th May. 


weeks. 


CRIMINAL PROCEDURE (INDICTMENTS) 

Mr. Hector HuaGues asked why his Bill providing that every 
accused person should have notice of all the charges brought 
against him before the trial had been blocked by objection each 
Iriday. 
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as a beneficial Bill. Alterations with regard to procedure jn 
relation to indictments did not require a Bill. 
made either by a Practice Direction or by a rule under one of the 


indictments rules. [14th May. 


ENFORCEMENT OF MAINTENANCE ORDERS 


The MINISTER OF PENSIONS AND NATIONAL INSURANCE refused 
to undertake to disclose the whereabouts of insured persons 
against whom orders for maintenance or alimony had been made. 
He said that the Ministry did try to help in these cases, however, 
by methods such as forwarding communications to the insured 


person at his last known address, to facilitate the service of! 


proceedings. (14th May. 


MEMBERS OF PARLIAMENT (RECORDERSHIPS) 


The ATTORNEY-GENERAL gave the following table of Members! 


of Parliament appointed Recorders during the last ten years, 
The figures of salary given did not include expenses, which were 
solely the concern of the local authorities. Information was not 
available as to the time expended in carrying out the duties :— 


Member Borough Salar 
S. Scholefield Allen, Esq., 0.C., M.P. Blackburn .. ag S £250 
E. R. Bowen, Esq., Q.C., M.P. ; Carmarthen and Merthyr Tydfil i140) 
C. J. A. Doughty, Esq., Q.C., M.P. Brighton 4500 
J. Foster, Esq., O.C., M.P. > Oxford ; se ies £300 
C. Gage, Esq., QO.C. si Maldon AP eo ~ 25 
S. G. Howard, Esq., 0.C., M.P. .. Ipswich ia ae £150 
Sir Harry Hylton-Foster, Q.C., M.P. Huddersfield and Hull j 
F. Elwyn Jones, Esq., Q.C., M.P. Merthyr Tydfil and Swansea £200 
The Rt. Hon. Selwyn Lloyd, Q.C., M.P. .. | Wigan re Ee oe £210 
Basil Nield, Esq., Q.C., M.P. es Salford . es £300 
M. Turner-Samuels, Esq., Q.C., M.P. Halifax - so 0 200 
C. Shawcross, Esq., 0.C. Nottingham & ee £300 


f14th May. 


H1rE-PURCHASE AGREEMENTS (INTEREST CHARGES) 

Mr. DEREK WALKER-SMITH refused to introduce legislation 
to make it compulsory for the vendor, when quoting the number 
and amount of the instalments, to indicate also the rate of 
interest being charged. (15th May. 


STATUTORY INSTRUMENTS 


Argyll County Council (Strathlachlan River) Water Order, 1956 
(S.I. 1956 No. 713 (S. 33).) 5d. 

Ashton-under-Lyne (Amendment of Local Enactment 
1956. (S.1. 1956 No. 691.) 

Civil Service Commission (Fees) Order, 1956. (S.1. 19506 No. 674. 

Import Duties (Exemptions) (No. 5) Order, 1956. (5.1. 1956 
No. 654.) 

London-Edinburgh-Thurso Trunk Road (Sinderby Bridge) Order 
1956. (S.I. 1956 No. 690.) 

Retail Newsagency, Tobacco and Confectionery Trades Wage 


Order, 


Council (Scotland) Wages Regulation Order, 1956. (S.1. 195 
No. 673.) 8d. 

Retention of Cables under Highways (Cornwall) (No. 2) Order 
1956. (S.1. 1956 No. 681.) 

Southend Water (Capital Powers) Order, 1956. (S.1. 195 


No. 685.) 5d. 
Stopping up of Highways (Derbyshire) (No. 3) Order, 1956 
(S.1. 1956 No. 688.) 


Stopping up of Highways (Flintshire) (No. 2) Order, 1956. (S11 
1956 No. 678.) 

Stopping up of Highways (Kent) (No. 11) Order, 1950. (SI. 
1950 No. 689.) 

Stopping up of Highways (Kent) (No. 14) Order, 1956. (S11 


1956 No. 679.) 

Stopping up of Highways (Lancashire) (No. 6) Order, 195 
(S.1. 1956 No. 694.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 14 
Order, 1956. (S.1. 1956 No. 680.) 

Ulster and Colonial Savings Certificates (Income Tax Ex: mption 


Regulations, 1956. (S.1. 1956 No. 715.) 5d. : 
Wild Birds (Southport Sanctuary) Order, 1956. (5.1. 19% 
No. 692.) 


[Any of the above may be obtained from the Governmet! 
Sales Department, The Solicitors’ Law Stationery Society, Ltd 
21 Red Lion Street, London, W.C.1. The price in each cass 
unless otherwise stated, is 4d., post free.] 


The ATTORNEY-GENERAL said that he could not regard this | 
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POINTS IN 


Adoption—-AGREEMENT—No CourT ORDER—SUCCESSION ON 
INTESTACY 


Q. In 1926, the two foster parents of my client signed a document 
purporting to give them powers “‘ to train, educate and safeguard 
the interests of the said child, both spiritual and temporal, as if 
it had been our own.”’ Their signatures were witnessed by a 
clergyman, who also filled in the details and is prepared to give 
evidence to that effect. Since then, until the time when my client 
attained his majority (he is now twenty-nine years old), he was 
reared and cared for by his foster parents. The foster father died 
in 1935, and the foster mother has died this year intestate. 
The legal formalities for adoption were never fulfilled. A search 
in the Adopted Children’s Register has been made but without any 
success. I have part of the original agreement of adoption, but 
the attesting clause and the signatures of the foster parents are 
missing. I have a copy of my client’s birth certificate and his 
foster parents’ marriage certificate. My client has now instructed 
me to take out letters of administration to his foster mother’s 
estate. Before I can do this, I have to prove that he was legally 
adopted. On the facts as related, is my client entitled to the 
estate, and if so, what steps do I take to obtain letters of 
administration in his favour? The estate, which is small, is 
being claimed by the brother of the deceased. 

A. In the absence of a formal adoption by order of a court under 
the Adoption of Children Act, 1926, or the Adoption Act, 1950, 
such an agreement as is mentioned in the question seems to have 
no effect at all on the legal rights and liabilities of parents, foster 
parents and child (cf. Humphreys v. Polak {1901} 2 K.B. 385, 
at p. 390). The client is not (unless there is some relationship 
between him and the foster mother which is not stated in the 
question) entitled to any part of her estate ; certainly, unless he 
should happen to be the child of another brother or sister, he would 
not rank before the claimant to the estate. Is he a creditor of the 
estate? Even so, the ordinary course would be for the brother 
(claimant) to take out administration (assuming there are no 
nearer relatives) and for the client to claim his debt in the 
administration. For the purposes of the law of intestate succession 
afoster-child of the intestate is a stranger in blood and not entitled 
to share unless: (a) he has been adopted by court order; and 
(b) the death occurs after the order (Adoption Act, 1950, s. 13 (1)) 
and after Ist January, 1950. p 


Making a Secret Trust 

Q. A testatrix wishes to avoid any publicity as regards certain 
charitable bequests which she wishes to make in her will. She 
wishes, therefore, to give the major part of her estate to her 
trustees, and wishes a clause to be inserted whereby they are to 
dispose of this part of the estate in accordance with wishes which 
she will express to them in her lifetime. She proposes to write 
the wishes in a book, and hand it to the executors. (a) Is there 
any objection to this course ? (b) If the book 1s not mentioned in 
the will, will there be any need for the book to be produced at the 
time when application is made for probate ? 

A. There is no reason why the testatrix should not make a 
valid secret trust, but one must be very careful how it is done. 
One method is to leave the property to the proposed secret 
trustees apparently beneficially, with no mention in the will that 
there are to be any trusts or obligations attached thereto at all. 
Ifthen the testatrix communicates to them at any time during her 
life—whether before or after the making of the will—that they 
are to hold the property upon specified trusts, then the legatees 
will be in equity bound to carry out her wishes so communicated 





| 

Questions, which can only be accepted from practising | 
solicitors who are subscribers either directly or through a | 
newsagent, should be addressed to the “‘ Points in Practice”’ | 
Department, The Solicitors’ Journal, 21 Red Lion Street, | 
London, W.C.1. | 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the senderona | 
Separate sheet, together with a stamped addressed | 
envelope. Responsibility cannot be accepted for the | 
return of documents submitted, and no undertaking can be | 
given to reply by any particular date or at all. | 


oc ee ee 








(Vol. 100] 403 


PRACTICE 


(see McCormick v. Grogan (1869), L.R.4H.L. 82). Another method 
is to leave property to specified individuals, specifying on the face 
of the will that they are not to take beneficially but are to hold it 
upon the trusts, etc., communicated to them. In this case, 
however, it is necessary that the trusts should be communicated 
at or before the making of the will and it is not safe to rely upon a 
subsequent communication. In neither type of secret trust is 
there any need to produce, when applying for probate, any docu- 
ment by which the trusts were communicated to the trustees. 
There is, however, a doctrine of incorporation by reference whereby 
a testator or testatrix may direct property to be held upon the 
trusts specified in some book or paper in existence at the date of 
the will, and in such a case such book or paper may be made part 
of the will and be itself admitted to probate. It seems to us that 
the testatrix must decide whether she wants to Jet it appear that 
the trustees take beneficially, thus enabling her to communicate 
the trusts to them after making the will, or whether she wants 
such a clause in the will as you suggest, which will make it essential 
that she should communicate the trusts to the trustees at or before 
the making of the will. In either case, the trusts can be communi- 
cated by writing them in a book and handing the book to the 
trustees, but no mention should be made of the book in the will, 
Contract for Sale of Land—-EXCHANGE oF PARTS—COUNTER 
OFFER MAKING TIME OF THE ESSENCE 

Q. Mrs. 4 is minded to purchase a large house for conversion 
into a school and enters into the usual negotiations with the 
vendor’s solicitors, as a result of which a price is agreed subject 
to contract. In due course the vendor’s solicitors submit a draft 
contract which is approved by her solicitors. One part is returned 
to the vendor’s solicitors in the usual way and the other is signed 
by Mrs. A and then sent with her deposit to the vendor’s solicitors 
with a request that they will send their part in exchange. ‘The 
contract is in the usual form in that the time for completion is 
not expressly made of the essence. The vendor’s solicitors 
acknowledge receipt of the purchaser’s part of the contract 
and the deposit, and continue as follows: ‘‘ We now enclose 
the other part of the contract signed by our client on condition 
that the purchase is completed on or before 28th October next. 
{This is the date included in the contract.; If the purchase is 
not completed on or before that date, our client reserves the 
right to return the deposit and to sell the property elsewhere for 
the reasons which we mention below, in case you are not already 
aware of them.’’ ‘The reasons given are that the vendor has in 
the meantime received a larger offer, but does not want to go 
back on his word to Mrs. 4, provided the purchase is completed 
within a reasonable time. They go on to say that another reason 
is that they understood that there might possibly be some delay 
by reason of Mrs. A having to obtain planning permission under 
the Town and Country Planning Acts. It is not expected that 
any difficulties will arise. It is, of course, possible that Mrs. 4 
will either not obtain her planning permission before 28th October, 
or that she will be unable to raise all the purchase money if her 
mortgage arrangements fail. With this in mind, do you consider 
that the ‘‘ condition ’’ contained in the vendor’s solicitors’ letter, 
which accompanied their part of the contract, is sufficient to 
alter the terms of the “contract as agreed and signed by the 
respective parties ? In this connection you may like to refer to 
the case of Eccles v. Bryant [1948] Ch. 93, where there is some 
discussion about the effect of the exchange of contracts. On the 
assumption that there is no valid variation of the contract, 
does the vendor’s solicitors’ letter nevertheless take ettect as a 
notice to complete on 28th October, thereby making time of the 
essence ? It will be observed, however, that the wording differs 
from that usually found in a notice to complete in that it provides 
for the return of the deposit in default of completion. 


A. In our opinion, there is not yet any binding contract. 
Although terms are agreed, they do not form a binding contract 
if (as appears to be the case here) the intention of the parties 
was to make a formal contract by exchange of signed parts of 
the contract. See the explanation of Coope v. Ridout (1921) 
1 Ch. 291 and Eccles v. Bryant, supra, in Emmet on Title, 
14th ed., vol. I, pp. 41,42. Therefore, in effect, an offer was made 
when the purchaser’s part was sent. Instead of accepting the 
offer, the vendor made a counter offer by introducing a new term 
which seems to have the effect of making time of the essence. The 
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purchaser is now in the position of having to decide whether to 
accept the counter offer, including the new term, or to withdraw 
from the transaction. There is some doubt about the exact 
effect of Eccles v. Bryant, but it establishes that, on exchange of 
parts of a formal contract, there is no binding contract before the 
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later of the two parts is put in the post. It follows that there is 
no contract yet, on the facts given, because the later part was 
put in the post subject to a new condition. See the discussion 
of Eccles v. Bryant in Emmet, 14th ed., vol. I, p. 43, particularly 
para. 6. 


REVIEWS 


Fourth Edition. By 


Modern County Court Procedure. 
The Solicitors’ 


G. M. Butts, Solicitor. 1956. London: 

Law Stationery Society, Ltd. £1 10s. net. 

This new edition of Mr. Butts’ well-respected guide comes 
opportunely just when the busy practitioner and his clerks are 
feeling their way into the new county court domain and sniffing 
at the breeze of legal aid now wafted across fresh territory. 
Both the extension of jurisdiction and the essentials of assisted 
litigation are adequately covered in an introductory chapter 
and also in other appropriate places in the book. The changes 
are such that the continued use of old editions is a perilous 
economy. 

Apart altogether from revision imposed, so to speak, from 
outside, the author has been noticeably at work on the text and 
in particular has added a most valuable chapter on Preparation 
for Trial. In this he tackles the matter from the special point 
of view of a solicitor getting up a county court case, and succeeds 
very well, we think, in bringing to the reader’s attention the 
essential considerations for achieving an orderly and thorough 
plan of campaign. 

Appendices of forms and costs and a full index complete an 
excellent handbook. 


NOTES AND 


Miscellaneous 
NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE 
ACT, 1949 


The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given at pp. 115, 
325, ante :— 


DRAFT MAPS AND STATEMENTS 








Last date for 
Surveying Districts covered Date of receipt of 
Authority notice representations 
| or objections 
East Suffolk ‘Deben and Hartismere Rural Distric ts: s: | 20th April, | 30th” May, 1956 
County further modifications to draft map 956 
Council and statement of 26th January, 1954 
Lincoln City and County of the City of Lincoln | 13th April, Ist October, 
County 1956 1956 
Council | 
Norfolk Docking and Marshland Rural Dis- ist May, 1956 30th May, 1956 
County tricts; King’s Lynn and Thetford | | 
Council Boroughs ; Hunstanton and Swaff- | 
ham Urban Districts: modifications | 
to draft map and statement of | | 
21st June, 1954 ] | 
Northampton- | Oundle and Thrapston Rural Districts: ; 9th April, | 17th May, 1956 
shire further modifications to draft map | 1956 
County and statement of 9th December, | 
Council 1953 
Pembrokeshire | Cemaes Rural District Ist May, 1956 | 30th September, 
County 1956 
Council 
Somerset Langport Rural District 24th April, 31st October, 
County | 1956 | 1956 
Council 
Wiltshire Amesbury Rural District: modifica- | 16th April, | 19th June, 
County tions to draft map and statement of | 1956 | 1956 
Council 12th December, 1952 | 





In addition a definitive map and statement prepared under 
s. 37 of the Act has been announced by Durham County Council, 
covering the Administrative County of Durham. 


Second Edition. 
1956. London: 


The Principles of Executorship Accounts. 
By H. A. R. J. Witson, F.C.A., F.S.A.A. 
H. F. L. (Publishers), Ltd. 15s. net. 

The authorship of Mr. H. A. R. J. Wilson is sufficient guarantee 
of the lucidity and accuracy of a book intended for accountancy 
students. This is a short book designed to cover the subject to 
the standard required by candidates for the intermediate 
accountancy examination and accordingly does not aim to deal 
comprehensively with the more specialised aspects of the accounts 
of executors and administrators and emphasis is rightly laid on 
general principles. A knowledge of double-entry book-keeping 
is assumed and the examples of accounts are full of practical 
utility. Estate duty is accorded a chapter of its own early in the 
book and the procedure of obtaining probate and administration, 
the law of intestate succession, the Inheritance (Family Provision) 
Act, 1938, and the form and validity of testamentary dispositions 
are all dealt with in outline. The rules relating to the distribution 
of the estate, advancement and hotchpot, the duties and liabilities 
of executors and equitable apportionments are considered in 
more detail, as would be expected in a work connected more with 
the accounting than the legal side of executorship. Altogether 
the book is a sound introduction to the subject. 


NEWS 


PRINCIPAL ARTICLES APPEARING IN VOL. 
7th April to 26th May, 1956 
For list of articles published up to and including 31st March, see ante, p. 248. 


Acting for Both Parties (Conveyancer’s Diary) .. ae a Be 353 
Administrative Procedures : Ouster of Jurisdiction of Courts .. ‘ "329, 351 
Agricultural Holding : Requisites of Counter-Notice (Landlord and Tenant Notebook) 336 


100 


Agricultural Land on Trust for Sale : Payment for lances cette s wep ‘ 256 
Attempting the Impossible . 
310 


Bigamy by Order-of the Court 
Business Premises: Validity of Request for New Tenancy (Landlord and Tenant 


Notebook) . 258 
Company in Financial Difficulties (Company Law and Practice) | es ; 289 
Control: Shared Accommodation (Landlord and Tenant haan a : 371 
Copyright Bill—An Interim — , ea ; . 
Costs against the Prosecution 255 
Court or Tribunal ? 271 
Criminal Offences (Landlord and Tenant Notebook) 293 
Dubious Trail of Certainty . 387 
Election (Conveyancer’s Diary) 334 
Estate Agents’ Commission : 307 
Finance Bill (Taxationj : 23 : “ 4 
For Life or Joint Lives ? , 269 

Gold Clause Reddendum (L: andlord and Tenant Notebook) : f ne ; 312 
Hedge and Ditch as Evidence of Boundary = 


New Appeals Rules Z , 
Obstructive Covenants 

Penal Actions against Protected Tenants (Landlord and Tenant t Notebook) 278 
Planning and Premature Development a 

Privilege and Attempts at Reconciliation . on om - om . 
Profits Computation (Taxation) x 332 
“* Quiet Enjoyment ’’ Examined (Landlord and Tenant Notebook) ‘ : 354 
Recovering Possession from Joint Tenants (Landlord and Tenant Notebook) 


Res Ipsa Loquitur a 330, 368 
Residuary Gifts and the Doctrine of C y- pres (Convey ancer’s Diary) <s ‘ 

Royal Commission on Marriage and Divorce os 252 
Sale by Sample 254 
Standard Rents—Inquiries to be Made (Conveyancer’ 's Diary) . ; a ; 370 
Time for Completion of Building Contracts (Conveyancer’s Diary) ; : 275 
Trustees’ Powers of Investment (Conveyancer’s Diary) x 4 311 
Unpaid Creditor of a Company (Company Law and pe - és ‘ ve = 


Variation of Trusts (Conveyancer’s Diary) 
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